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ln re Quinla, 355 A 2d647 (N.J. 1976)
- Facts: Karen Ann Quidan ceased breathing,

became comatose,then developed rymptms ol a
PersistentVegetative Sate (PVS). She was
intubated and fed via a nasogastridube.

- Procedural Hstory: Quirian's father asksdto be
appointed guardan of his adult unmaried dat€hter
He stated his intent tocease all extraordnary
medical procedures. The Trial Court refusedN.J.
Supremg Cart reversed.
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-  Holdingi A competent adult  has a consl i tut ional r ighl  to pr ivacy that
allows hiry'her to refuse life-sustaining medical care and a guardian
can assert  that r ight on his/her behalf .  Quinlan's falher was an
appropriate guardian-

- Analysis:  The court  rel ied on th€ subst i luted judgment of a surrogate
docision-maker.  No civi l  or cr iminal l iabi l i ty i f  guardian agreed lo lhe
withdrawal and a hospital ethics committee conllrmed there is no
reasonable possibi l i ly of  her recovering a cognit ive, sapient state.
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Cruzan v Director. Missouri Dept. of Health 497
u.s.  261 (1 990)
- Facts: Nancy Cruzan had an auto accident that

led to transrent cessation of cardiac and
respiratory functions and cerebral contusions.
She became comatose and evolved to a PVS.
Nutrition and hydration were provjded via a
nasogastric tube.
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- Procedural History: Cruzan's parents asked the
hospital to terminate food and water. The hospital
refused without a court order. The parents
obtained such approval from a state trial court.

- Trial court held: Substantive due process gives a
competent person a federal constitutional right to
refuse "death-prolonging procedures." Also
Cruzan had effectively exercised that right when
she told a friend years earlier that "if sick or
injured, she would not want to continue her life
unless she could live at least half wav normallv. "
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The Missouri Suprere Court reversed: 760 SW2d 408
(Mo.1 988). lt held "no person can a$ume that choice for an
incompetent in the absence d the formalties required unds
Missouris Living Wll statl ies or the"clear and convincing
inherently reliable svidence absent here1 The Supreme
Court granted certioraito decide whether the U.S.
Constitution grants what is in common pdance referred to as
"a right to die.'
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- The Court recognized a substantive due process
libertv interest under the 14b Amendment to
refus-e medical treatment includino refusino
nutrition and hvdration in the man-ner Cruz-an
received them. But, in all substantive due process
cases, the exercise of the liberty interest must be
balanced against the state's rel'evant interests -
here Missouri's in the protection and preservation
of human life. Missouri's chorce to advance that
interest bv requirinq clear and convincino
evidencebefore all-owing refusal on beh:lf of an
incompetent was not an unconstitutional
infringement of the liberty interest.
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Termination of Life Support

.  In re Schiavo 851 So. 2d 1 82 (Fla App.2003)

Facts: In 1990, Terri Schiavo had a cardiac arrest
and fell into a PVS. A state courtappointed her
husband as guardian.
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- Procedural History: In 1998, he petitioned the
court to decide whether to discontinue the tube
feeding. A conflict arose between the husband
and Schiavo's parents - the latter objected to
ceasing nutritional and hydration support.
In 2003, a Florida state judge found that there was
clear and convincing evidence that Schiavo was in
a PVS and that, if she could make her own
decision she would choose to discontinue life-
prolonging procedures. An appeals court affirmed
the lower court's decision and the Florida
Supreme Court declined to review it.
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The parents sought and obtained state legislative
authority to require reinsertion of the feeding tube.
The law (2003-418) known as "Terri's Law" was
signed by Governor Bush. lts constitutionality was
chal lenged and in 2004, the Flor ida Supreme
Court ruled it was unconstitutional since it violated
the separation of powers. A law that permits the
executive to interfere with the final judicial
interpretation in a case is an invasion of the
authority of the judicial branch.
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In re Schiavo -  cont 'd
-  In 2005, The U.S. Supreme Court  refused to hear

an appeal brought by Governor Bush. The trial
judge again ordered the tube removed. The
parents again sought furtherjudicial review. The
trial and appellate courts refused to reopen the
case. New legislation was passed by the Florida
House but the Senate refused to agree noting it
would again be found to be unconstitutional.
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- The parents (and the Right to Life Lobby) then
sought congressional relief. Congress passed
P.1.109-3.  This gave the Middle Distr ic t  of  F lor ida
jur isdict ion lo hear,  determine,  and render
judgment on a sui t  or  c la im by or  on behal f  of
Schiavo for the alleged violation of any right of
Schiavo under the Constitution or laws of the U.S.
relating to the withholding or withdrawal of food,
fluids, or medjcal treatment necessary to sustain
her life.
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- The parents fi led a lawsuit under P1109-3
asking for a TRO requiring resumption of
nutrit ion and hydration. The District Court
denied the TRO. lt also found no basis to
sustain the parents substantive or
procedural due process claims under the
14th Amendment.
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In re Schiavo - cont'd

Held: The Eleventh Circuit  agreed the P.1.109-3
did not alter the establ ished rules under the
Federal Rule for Civi l  Procedure 65 for
granting a TRO.
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Putting Principle into Practice
lssues
o Execution of an advanced directive in

conformity with State laws.
o Willingness of other family members to agree

with the decision of the surrogate decision-
maKer.

o Role and action of the Inst i tut ion and other
caregivers in the care of the patient.



UNITED STATES LAWS AND THE RIGHTS
OF THE TERMINALLY ILL

THE PATIENT SELF.DETERMINANON ACTOF 1991
. Federd (U.S.) Law
' Requires provders ofservicesto Medicare andMedicaid

beneficiariesi
- To givo adull individuals at t ime of admission or enrollment to

h€althcare inslitutions or programs infomation regarding their
righls under Slate laws conceming advance direclives.

' These rights includ:
- Right to direct own health car€ decisions
- Right to accept or refuse medical or surgical lrealment
- Right to preparo an advance directive
- Receipt of inslitulional polacios that govem lhe utilization of these

flgnrs
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Cases
.  Washington v Glucksberg,  521 U.5.702 (1997)
.  Vacco v Qui l l  521 U.S. 793 (1 997)
.  Gonzales v Oregon 126 S.Ct.  904 (2006)
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Washington v Glucksberg, 521 U.S. 702 (1997)
. Facts: The Washington State

Legislature passed a law stating that
one is guilty of promoting a suicide
attempt when one knowingly causes or
aids another person to attempt suicide.



END OF LIFE ISSUES
Physician -Assisted Suicide

. Procedural History: H. Glucksberg, M.D. and other
physicians along with some mentally competent,
terminally ill patients sued asserting the law
unconstltutionally infringed on patients, substantive
0ue process liberty interests in commltting suicide
with the assistance of their physicians.
- The District Court found the law unconstitutional

on the basis of equal protection clause.
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- The Ninth Circuit  panel reversed f inding no
consti tut ional r ight to assistance in
committ ing suicide.

- The Ninth Circuit  en banc disagreed and
affirmed the District Court,s holdinq of
unconsti tut iona l i ty.

- The U.S. Supreme Court granted cert.
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Physician -Assisted Suicide

. Holding: Assisted suicide is not a fundamental libertv
Interest even if refusing life-sustaining treairJnl,s. 

' '

Ine oan on assisted suicide is rationally related to
several state interests including preserving tite inOpreventing suicide

. Concurrence: Several concurring opinions
expressed interest in deferring to state legislative
resolution of the matter.

. Analysisi Physician-assisted suicide is not a federal
constitutional matte r. There is a preference for staie
legislative action to resolve the issue.
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Vacco v Qui l l  521 U.S. 793 (1997)
Facts: Similarto Glucksberg - New York criminalized

assisted suicide
Procedural History: Several terminally lll patients sued

alleging a violation of the equal protection clause of
the 14s amendment

- Th€ District Court rejected th€ claim stating there is a
difference between refusing treatment and ha$ting
death.

- The Second Circuit reviiled and statedthere was no
meaningful difference betwesn what N€w Yok permitted
and what it cririnalized.
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The U.S. Supreme Court granted cert.
Holding: The Court reversedthe S6ond Circlit f inding there w6

a mearingful difference between deching treatment and
hastening death and New \6rk could constitutiondly criminalize
only the latter.

Analysis: The Glucksb€roplaintiffs relbd on ebstantive duo
process.
The Vacco plaintiffs relbd on an equd protection argumflt, but
the basisfor their contention was th6ame as in Glucksberq
The Court in both caes disagreed u.ith the coF contention that
there is no ditf€rsnce between refusing treatment and seeking
assistance to commit suicde.
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Gonzales v Oreqon 126 S.Ct.  904(2006)
Facts: Oregon enacted the Oregon Death

With Dignity Act (ODWDA). The Act
exempts from civil or criminal liability
state-licensed physicians who, in
compliance with the ODWDA, dispense
or prescribe a lethal dose of drugs upon
the request of a termina lly il l patient.
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Procedural History: In 2001, Attorney Gene ral Ashcroft
issued a di rective stating that the u se of a controlled
substance under the ODWDA was not a "legitimate
medical purpose" under the Controlled Substances
Actof  1970 as codi f ied at  21 CFR 51306.04.  This
stated that a controlled substance had to be issued
for a legitimate medical purpose by an individual
acting in the course of his professional practice.
The District Court enjoined enforcement of the
Ashcroft Directive but transferred the case to the
Ninth Circuit. The Ninth Circuit claimed oriqinal
jurisdiction.
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Holding:  Congress did not  author ize the A.G. to decide
that physician assisted suicide violates the Controlled
Substances Act. The Ashcroft Directive criminalizes
medical practices specifically authorized by the
ODWDA and interferes with Oregon's authority to
regulate medical care within its borders.

Supreme Court accepted cert and held that the CSA
manifests no intent to regulate the practice of
medic ine general ly .  l t  upheld the opanion of  the Ninth
Circuit.
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Access to Unapproved Drugs

Case: Abigail Alliance for Better Access to
Developmental Drugs v. von Eschenbach

Facts: The Abigail Allian ce was founded in 2001 by the
father of a patient with a cancer of the head a nd neck
who sought and was denied access to a drug that at
the time was experimental. The purpose of the
Alliance was to advocate for greater access by
patients with advanced cancer for whom there were
no effective drugs or pharmaceuticals in early stages
of development and testing.
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Drug development occurs in 3 stages with a 4h post-
marketing stage. Ordinarily, investigational drugs
may be used only within a controlled hial. The FDA
instituted a compassionate use policy in the 90s
under which it may approve the use of an
investigational drug outside of clinical trials for life-
threatening disease when:
- there is no comparaue treatment alternatve
- clinical trbls of the drug are undeMry, and
- formal FDA approval for the drug is being soubt.
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Access to Unapproved Drugs

The FDA may deny compassionate use i f :
- The scientific evidence does not provide a

reasonable basis to conclude that the drug
may be effective for its intended use, or

- l f  i t  would add an unreasonable and
signif icant r isk of i l lness.

END OF LIFE ISSUES
Access to Unapproved Drugs

Procedural History: In 2003, the All iance
submitted a cit izen's Detit ion to the FDA
requesting broader availability of
investigational drugs for terminally i l l  patients.
Before the FDA acted formally on the petition,
the All iance sued in federal court. lt alleged
that the failure of the FDA to oermit the sale
of investigational drugs to terminally i l l
patients violated patients' rights to privacy
and due process under the Fifth Amendment.
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In August 2004, the district court granted FDA's
motion to dismiss. lt ruled that there is no
fundamental right of access to investigational
orugs.

The All iance appealed. In May. 2006. a 3-iudoe
panel of the'Li.S. Court of Abpeals for thb 

-

District of Columbia reversed'the district court
and ruled that terminally i l l  patients have a
constitutional right to purchase unapproved
druqs that have successfullv comoleted
Phaise I testing. 445 F.3d.4?0(DC Cir.2006).
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The panel's majority relied on the Supreme Court's
analysis in Washington v Glucksbero where, in ruling
there is no fundamental right to physician assisted
suicide, the Court articulated a relatively restrictive
test requiring courts to balance the claimed right
against the nation's history and legal traditions for
evidence of whether the right is fundamental. lt relied
also on Cruzan wherein the Court held that
competent individuals have a constituttonally
protected right to reject life-sustaining medical
trealment.
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The FDA requested a rehearing before the full
DC Circuit Court of Appeals. The petition
was granted and the panel's opinion was
vacated.

On August 7,2007, the DC Circuit Court of
Appeals decided. The specific question
before the court was whether terminally ill
patients have a fundamental right to
experimental drugs that have passed Phase I
testing.
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Holding: There is no constitutionally
protected fundamental right by
terminally i l l  patients to experimental
drugs. There is "no constitutional right
of access to unapproved drugs."

END OF L IFE ISSUES
Questions

. What are the goals of therapy for terminal ly i l l
oatients?

. How can individuals promote or assert their
self-determination and abi l i tv to direct their
end-of-life care?

. What is the proper balance between an
individual 's r iqhts and the role of States to
safeguard the- health, safety, and welfare of
i ts ci t izens? How is this balance achieved?

. How can these competinq interests be
resolved without goihg totourt?
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