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Chapter 73
Public Health Law

Jay A. Gold, MD, |D, MPH, FCLM

The Basis of Public Health Authority
Prevention Versus Punishment
Control of the Person

Combating Unhealthful Conditions
Gathering Data
Public Health Law After 9/11

Of all medical specialties, that of public health is the most
intertwined with the legal system. The function of public
law is to place the authority of the community behind
actions that are taken on behalf of the public good. As pub-
lic health encompasses the health of the entire community,
not merely of individuals, every public health activity must
be grounded in the legal structure.
This chapter will cover the following key points:
m The legal basis of public health authority in the police
power, in the Constitution, and in administrative law.
m The need and the legal authority in public health for
both compulsion and the protection of individual rights.
m The legal mechanisms in public health law for the
control of people’s behavior.
m The legal mechanisms in public health law for the
control of property.
m The law of nuisance in combating unhealthful conditions
m The law of public reporting of vital statistics and
other data.
m Public health law in the aftermath of 9/11.

THE BASIS OF PUBLIC
HEALTH AUTHORITY

The “police power”—the power to provide for the health,
safety, and welfare of the people-is an inherent power of all
nation-states. It was the main governmental activity of the
colonial governments, and exercised by the states when they
functioned as relatively independent countries under the
Articles of Confederation. The police power was the primary
power left to the states in the clause of the Constitution that
reserves all unenumerated powers to the states. While the
Constitution is silent on the reach of the police powers, the
Supreme Court construes it very broadly.! The states then
delegate the exercise of the police power to counties, to
municipalities, and to other lower levels of government. It is
the police power that forms the basis for state and local reg-
ulations such as health and sanitary codes.

The modern federal role in public health began with
packaged food safety laws in 1905, was expanded with the
environmental protection laws in the 1960s and 1970s, and
now extends into many traditional areas of state regulation.
Since the police power was reserved to the states, federal pub-
lic health law is rooted in the power of Congress to “regulate

commerce ... among the several States,”? on the taxing and
spending power,® and increasingly on the national security
powers.? The interstate commerce clause provides the basis
for federal laws that protect the public health, from the
Federal Food, Drug, and Cosmetic Act to the Americans with
Disabilities Act. Congress funds at least part of most state
public health programs, and uses this spending power to
direct state actions through conditions on its grants. The
national security powers recently have been cited as the
basis of broad new protections for companies that produce
agents to fight bioterrorism.®

Boards of health were among the earliest government
agencies, and public health law is an example of classic
administrative law. Administrative law provides for agency
flexibility through rule-making, expert decision-making
through judicial deference to agency decisions, and the
authority to make policy decisions allocating scarce public
resources to protect the interests of the community.® Given
the scientific and technical nature of the health sciences, and
the continual developments in the field, it usually makes no
sense for public health standards to be adopted directly into
legislation. Instead, public health agencies are established
with general grants of authority that enable them to take
appropriate steps to protect the public health.” Under these
grants, agencies set technical standards through regulation,
with notice to the public, opportunity for public comment,
and often hearings. An agency may be given the power to
pursue administrative remedies such as licensure, inspec-
tion, or abatement orders, and may be authorized to bring
civil or criminal charges against violators.

Federal public health law is overseen by administrative
agencies that have been established to deal with particular
public health issues. Such agencies include the Department
of Health and Human Services and its subdivisions,
the Department of Agriculture, the Food and Drug
Administration (discussed in Chapter 13), the Environmental
Protection Agency, and others.

PREVENTION VERSUS
PUNISHMENT

The most difficult concept in public health law is that actions
taken to prevent harm in the future are constitutionally
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privileged as compared to actions taken to detect and pun-
ish crime that already has taken place. Traditional consti-
tutional jurisprudence is concerned about the rights of the
individual versus the state in the criminal law context.
There is a very different jurisprudence when the rights of
the individual are at issue in administrative proceedings
that are not intended to imprison for punishment. For
example, the Fourth Amendment’s prohibition on unrea-
sonable searches and seizures is read to require a probable
cause warrant approved by judge before there can be a search
for evidence to be used in a criminal prosecution. In contrast,
an inspection of a private home or business to detect a pub-
lic health hazard, such as an inspection for rats, requires no
probable cause or judicial approval.® The reason is that
since the colonial period, the courts have ruled that the
right of privacy must give way to the protection of society.’

Perhaps the most controversial examples of this distinc-
tion between punishment and prevention are the sexual
predator cases, in which sexually dangerous persons are held
in prison without full criminal due process rights.!° In the
most recent of these cases, the Supreme Court used classic
public health precedent to justify the continuing detention
of the defendant.!! If a court finds a rational relation
between the public health measure and the means that are
used to enforce it, it will uphold the constitutionality of the
use of the police power unless it is a subterfuge to violate
other provisions of the Constitution. Thus public health
laws that singled out Chinese businesses were struck down
because they violated Fourteenth Amendment equal protec-
tion guarantees,'?> and warrantless drug testing of pregnant
women without their consent was struck down because the
results were used to threaten criminal prosecution and not
for legitimate public health purposes.!?

The due process clause of the Fourteenth Amendment says
that the state shall not deprive any person of life, liberty, or
property without due process of law. This provision requires
basic fairness in the procedural application of the law. Thus
someone whose property has been seized as a threat to the
public health has a right to a hearing to contest the seizure, !4
and someone who has been quarantined may bring a writ
of habeas corpus to contest the quarantine.!’> The First
Amendment’s protection of the free exercise of religion has
not prevented the government from forcing compulsory vac-
cination upon those who protest on religious grounds,'¢ but
has been used by members of certain religions to avoid blood
transfusions because this does not threaten the public’s health.

CONTROL OF THE PERSON

Much of public health law seeks to affect people’s behavior
through the exercise of the police power. There are two tra-
ditional examples of this category of public health powers:
the control of communicable disease and the protection of
people who suffer from mental illness. A third example has
become important in recent years: the prevention of sub-
stance abuse and the treatment and rehabilitation of sub-
stance abusers.

The classic legal actions for control of communicable
disease were quarantine, confinement of patients until
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infectiousness had passed, and isolation, confinement for a
brief period in order to allow care and attention until other
measures were needed. Such actions are less common these
days, although not unheard of. Other legal powers of gov-
ernment continue to be relied upon, particularly compul-
sory examination of suspected cases and carriers, and
compulsory immunization.!” In this regard, some of the
most discussed issues in recent public health law have been
those surrounding the AIDS epidemic: confidentiality ver-
sus the need to notify partners, mandatory versus volun-
tary neonatal testing, discrimination, and others. These are
explored at length in Chapter 61.

State laws authorize the involuntary civil commitment
of the mentally ill. The chief purpose for such commitment
is where continued liberty would pose a danger either to the
mentally ill person him or herself or to others. Procedural
requirements for commitment under the due process
clause, and the existence of a right to treatment of those
who are committed, vary by state. The U.S. Supreme Court
has taken a moderate position on the standard of proof for
involuntary civil commitment.'8

The issues of law enforcement and control of supply and
demand for illicit drugs, therapeutic drugs, and alcohol have
become some of the most prominent public health issues.
(“Substance abuse,” of course, also includes the abuse of
nicotine.) Legislatures have struggled with the definition
of conditions for compulsory treatment, and with methods
of treatment in both residential facilities and communities.
In addition, legislation is needed to allow transfer of the
substance-dependent person from the criminal justice
system into effective treatment programs.

The U.S. Supreme Court has upheld a data surveillance
system that was set up to control both overprescribing by
physicians and “doctor-shopping” by patients seeking
prescription drugs, against a legal challenge based upon
the right to privacy.!® It also has upheld a government test-
ing program requiring a urinalysis test against a Fourth
Amendment challenge from employees who seek transfer
or promotion to certain positions.?’ And the courts have
upheld school requirements for drug testing of students in
the absence of suspicion under certain circumstances.?!

COMBATING UNHEALTHFUL
CONDITIONS

The law offers methods to eliminate conditions that have
an adverse impact on public health, particularly the law of
public nuisance. Nuisance abatement is a traditional public
health power, allowing the state to force owners of property
to cease uses of the property that threaten the health or
quiet enjoyment of their neighbors. Nuisance abatement is
unusual in that it also is a common law cause of action that
can be brought by individuals. In the case of goods and
products in commerce that threaten the public health,
authorities may employ seizure, embargo, and condemna-
tion. Seizure is the taking of goods or products from the pos-
session of the owner. In an embargo, the goods are left with
the owner but cannot be used or disposed of. After judicial
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proceedings, the owner may be given the opportunity to
bring the goods into compliance with the relevant standards.
If the owner does not do so, or if it is impossible, the goods
may be condemned and destroyed.

In general, where there is a public health emergency, offi-
cials have broad power to act quickly by issuing an admin-
istrative order or by asking the court for an injunction to stop
the threat. In the absence of an emergency, the proposed
actions of health officials may be contested in court before
they are implemented, but the courts will uphold even the
closing of businesses if they believe the public health is at
stake.?? If actions in abatement of a public nuisance are
upheld by the court, the government need not compensate
the owner for loss of property.

Courts may order a variety of remedies in nuisance cases:

m Damages are awarded primarily to plaintiffs in private
nuisance cases.

m Land use remedies require a defendant either to shut
down in that particular location or, in a private nui-
sance suit, to buy out the plaintiff.

m Technological remedies require a defendant to install
the best control technology and to operate it at
maximum efficiency.

m Operational controls require that the defendant act
differently—with greater skill or care, in a different
manner, or at a different time.

GATHERING DATA

The requirements for reporting health information are an
important part of public health law. Health care workers
are required to report certain data to local or state officials,
and all states by voluntary agreement send these statistics
to the National Center for Health Statistics of the Centers
for Disease Control and Prevention. The information whose
reporting is required includes vital statistics (births and
death certification, the latter with cause of death), communi-
cable diseases, child abuse, gunshot wounds, and other mat-
ters that may vary by state. Such matters are not considered
a confidential part of the physician—patient relationship,
and those who make these reports are immune from such
liability as might arise from them.

PUBLIC HEALTH LAW
AFTER 9/11

In the aftermath of the events of September 11, 2001, certain
aspects of public health law have taken prominence,
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particularly the law of mass immunization and other
defenses against bioterrorism. These aspects of public
health law are discussed in detail in Chapter 74. In
response to the issues surrounding 9/11, Lawrence O.
Gostin and colleagues offered the Model State Emergency
Health Powers Act?® in order to modernize state public
health laws to deal with the present crisis. The Model Act
has been the subject of considerable controversy,>* and in
2005 related emergency powers laws did not appreciably
facilitate emergency preparedness for Hurricane Katrina
and its aftermath.
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