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Domestic violence occurs when one intimate partner uses
physical violence, coercion, threats, intimidation, isola-
tion, and/or emotional, sexual, and economic abuse to
maintain power and control over the other intimate part-
ner.1 Domestic violence is also described as a “pattern of
interaction” in which one intimate partner is forced to
change his or her behavior in response to the abuse or
threats of the other partner.2 Synonyms for domestic 
violence include partner violence, relationship violence,
dating violence, teen dating violence, intimate partner
abuse, spouse abuse, domestic abuse, wife abuse, wife beat-
ing, and battering.3

Persons most likely to experience domestic violence
include (1) women who are single or who have recently
separated or divorced, (2) women who have recently
sought an order of protection, (3) women who are younger
than 28 years of age, (4) women who abuse alcohol or
other drugs, (5) women who are pregnant, (6) women
whose partners are excessively jealous or possessive, 
(7) women who have witnessed or experienced physical or
sexual abuse as children, and (8) women whose partners
have witnessed or experienced physical or sexual abuse as
children.4 Domestic violence affects people from all races,
religions, age groups, sexual orientations, and socioeco-
nomic levels.5

Despite its widespread occurrence,6 most domestic vio-
lence is largely unrecognized or ignored by professionals,
including physicians,7 family therapists,8 psychothera-
pists,9 and law enforcement officials.10 Importantly, health
care professionals can play a crucial role in the diagnosis,
treatment, and referral of victims, helping to break the
often intergenerational cycle of domestic violence.11

Physicians can screen,12 assess, and intervene efficiently
and effectively by eliciting a history of violence,13 asking
specific questions when battering is suspected,14 docu-
menting the physical findings that often accompany
domestic violence,15 assessing the victim’s immediate and
future safety,16 and communicating to the victim all realis-
tic options.17 A few states have enacted laws that specifi-
cally require medical staff to report suspected domestic
violence,18 but many experts suggest that it is “absolutely
contraindicated” to report cases of domestic violence to
any agency or authority without the victim’s direct request
and consent.19 These experts believe that mandatory
reporting of domestic violence often increases the survivor’s

sense of powerlessness and may increase the risk of further
harm, including the risk of homicide.20 The theory 
that mandatory reporting may deter victims from seeking
medical care is not well supported by available empirical
observations.21

CIVIL PROTECTION ORDERS
In all U.S. jurisdictions the victim of domestic violence can
obtain by statute a civil protection order (CPO).22 Most
states authorize emergency or temporary (2- to 4-week)
CPOs if the victim (at an ex parte hearing) can prove
immediate danger of future violence.23 Courts also issue
longer (1- to 3-year) CPOs after a full hearing, by consent,
or by default.24 Although statutes of limitation typically do
not apply to persons requesting CPOs, some courts may
not grant an order if the most recent threat or incident of
abuse occurred several months before the filing of a peti-
tion for a CPO.25 In most states an abused adult can file on
his or her own behalf.26 An adult also can file on behalf of
a child or decision-incapable adult.27 A few states allow
minors to petition for protection on their own behalf.28

Basis for Granting

State laws define the relationships that must exist between
the parties before a CPO will be granted. Recognized targets
of a CPO include current or former spouses,29 family mem-
bers who are related by blood or marriage,30 current or for-
mer household members,31 persons who share a child in
common,32 unmarried persons of different genders living
as spouses,33 persons in same sex relationships,34 persons in
dating or intimate relationships,35 and persons offering
refuge to victims of domestic violence.36

Courts and legislatures have identified several types of
acts as abuse sufficient to support the issuance of a CPO.37

Acts of abuse against the petitioner include threats,38 inter-
ference with personal liberty,39 harassment,40 stalking,41

emotional abuse,42 attempts to inflict harm,43 sexual
assault,44 marital rape,45 assault and battery,46 burglary,47

criminal trespass,48 kidnapping,49 and damage to property
(including pets).50 The standards of proof for issuance 
or extension of a CPO include “preponderance of the 
evidence,” “preponderance of the evidence that the peti-
tioner is facing a clear and present or imminent danger,”
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and “reasonable cause or grounds to believe” that abuse
occurred, that there is an emergency, or that the petitioner
is in immediate and present danger.51

Contents

CPOs typically require that the respondent shall52 (1) not
molest, assault, harass, or in any manner threaten or phys-
ically abuse the petitioner and/or his/her child(ren);53

(2) stay 150 yards away from the petitioner’s home, person,
workplace, children, place of worship, and day care
provider;54 (3) not contact petitioner and/or his/her 
children in any manner (personally, in writing, by mail or
telephone, or through third parties);55 (4) vacate the 
residence at (location) by (date and time) (the police
department shall stand by and shall give respondent 15
minutes to collect his or her personal belongings, which
include clothes, toiletries, and one set of sheets and pillow-
cases; no other property may be removed from the prem-
ises without petitioner’s permission; the police shall take
all keys and garage openers from respondent, check to see
that they are the right ones, and then turn keys over to the
petitioner);56 (5) relinquish possession and/or use of the
following personal property as of (date and time);57

(6) turn over to the police any and all weapons that the
respondent owns or possesses and all licenses the respon-
dent has authorizing the possession of or purchase of
weapons;58 (7) participate in and successfully complete a
counseling program;59 (8) relinquish custody of minor chil-
dren to petitioner until further order of the court or the
expiration date of the order;60 (9) have rights of visitation
with minor child(ren) under specified conditions;61

(10) pay spousal and child support as designated;62 and
(11) pay for specified repairs, medical or health insurance
costs, attorney’s fees, and court costs.63

Enforcement

In the majority of states, violation of a CPO is a crime for
which the police can arrest the offender, even if the violation
did not occur in the presence of the officer.64 The statutory
trend is to augment civil or criminal contempt enforcement
with misdemeanor charges and to heighten the criminal clas-
sification for violation of a CPO.65 CPOs can and do remain
in effect despite the parties’ reunification or the petitioner’s
invitation to the abuser to enter her residence.66

In United States v. Dixon,67 the Supreme Court ruled that
double jeopardy would not bar a battered woman from
enforcing her CPO through criminal contempt proceed-
ings while the state proceeds with a criminal prosecution
for crimes the respondent committed against the battered
woman at the time he violated the CPO, as long as the con-
tempt proceeding and the criminal prosecution each
require proof of additional elements.68

Consequences of Violation

The sentencing of an individual after a criminal contempt
conviction or a trial for crimes committed against family

members has several important goals, including (1) stopping
the violence; (2) protecting the victim, the children, and
other family members; (3) protecting the general public;
(4) holding the offender accountable for the violent con-
duct; (5) upholding the legislative intent to treat domestic
violence as a serious crime; (6) providing restitution for the
victim; and (7) rehabilitating the offender.69 State courts
have upheld a variety of sentences, including jail terms,
monetary sanctions, bonds, probation, community service,
electronic monitoring, and injunctions.70

The Violence Against Women Act

The Violence Against Women Act (VAWA), which amends
various sections of the United States Code and Rule 412 of
the Federal Rules of Evidence, was signed by President
Clinton on September 13, 1994. This comprehensive legis-
lation accomplished the following:
1. Established a federal civil rights cause of action for 

victims of gender-motivated crimes of violence.71

2. Provided that protective orders (including ex parte
orders) issued in one state are enforceable in other states
as long as due process requirements are met in the
issuing state.72

3. Required that the U.S. Postal Service protect the confi-
dentiality of addresses of domestic violence shelters and
abused persons.73

4. Permitted battered immigrant spouses and children of
U.S. citizens and legal residents to self-petition the
Immigration and Naturalization Service for legal resi-
dent status or to file for legal resident status even if their
marriage to a U.S. citizen or lawful permanent resident
is legally terminated after the petition is filed.74

5. Permitted battered immigrant spouses and children of
U.S. citizens and legal residents and parents of battered
children of U.S. citizens and legal residents residing in
the U.S. for at least 3 years to obtain suspension of
deportation if deportation would result in extreme hard-
ship to the alien or the alien’s parent or child.75

6. Created federal criminal penalties for crossing a state
line to violate a protection order or to commit domestic
violence against a spouse or intimate partner.76

7. Mandated restitution enforceable through suspension of
federal benefits, and an opportunity for the victim to
inform the court regarding the danger posed by pretrial
release of the defendant.77

8. Funded a continuously operating toll-free hotline that
provides the caller with names of local shelters, referrals,
and domestic violence programs.78

Regarding federal sex crimes, VAWA provides for pretrial
detention,79 payment for testing for sexually transmitted
diseases,80 and increased sentences for repeat sex offenders
or where the victim of a federal sex offense is under 16
years of age.81 VAWA also amends Federal Rule of Evidence
412 to prohibit introduction of evidence regarding the vic-
tim’s sexual history.82

Most courts confronted with constitutional challenges
to VAWA have found the act to be a valid exercise of 
congressional power under the Commerce Clause.83
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However, in U.S. v. Morrison/Brzonkala v. Morrison,84 the
Fourth Circuit United States Court of Appeals held that
rape and other violent crimes against women are not eco-
nomic or commercial activities and are not individually
connected to interstate commerce. Consequently, the
court ruled that these crimes could not be regulated under
the act. The Supreme Court of the United States heard oral
argument in this matter on January 11, 2000.

CRIMINAL DOMESTIC VIOLENCE
PROSECUTIONS
When police have probable cause to believe that domestic
violence has occurred, many states mandate and others
permit warrantless arrests.85 Exigent circumstances also
may give rise to constitutionally permissible warrantless
searches.86 Respondents in domestic violence cases have
been criminally prosecuted for a broad range of acts.87

Until recently, most federal cases involving domestic vio-
lence have been prosecuted under the Assimilated Crimes
Act (ACA).88 This act authorizes federal prosecutions for
crimes not contained in the United States Code when a
criminal offense under state law is committed within a fed-
eral enclave or in an area under the exclusive jurisdiction
of the United States. Under the ACA, state substantive law
is incorporated into the federal prosecution, and the fed-
eral prosecutor steps into the shoes of the state prosecutor
for purposes of the charged offense.89 Cases involving
criminal racketeering also incorporate state law crimes of
violence, including murder or kidnapping.90 As of 1996,
amendments to the Gun Control Act of 1968 prohibit 
persons convicted of domestic violence offenses from 
possessing firearms in or affecting commerce.91

In most states a defendant is justified in killing an
attacker if the defendant did not provoke the attack, rea-
sonably believed the attacker posed an imminent or imme-
diate threat of death or serious bodily harm, and used only
force proportionate to the force used or threatened against
the defendant.92 The defendant’s belief that the attack was
imminent and that the response was necessary for protec-
tion must have been reasonable; moreover, the defendant
must have been under no duty to retreat or unable to
retreat.93

For most of the twentieth century, victims of repeated
acts of domestic violence who killed their partners could
not prove self-defense because courts believed that the
attack was not necessary, the use of deadly force was exces-
sive, and the victim was the aggressor in the events imme-
diately preceding the killing.94 In the 1970s, however,
psychologist Lenore Walker studied several hundred
women in an effort to explain the psychological and
behavioral patterns that commonly appear in women who
have been physically and psychologically abused by an
intimate partner over an extended period. Analogizing to
scientific research on dogs, Walker theorized that the expe-
rience of repeated and unpreventable abuse, along with 
the social conditioning of women to be subservient, cre-
ated in battered women a state of “psychological paralysis”

that rendered them unable to seek escape or help, even
when it might be available.95 Walker coined the term bat-
tered woman syndrome, which soon provided the basis for
expert testimony designed to convince a jury that the
defendant reasonably believed she had to kill to save 
herself, even during an ebb in violence.96

Invoking the syndrome, however, may not always
advance justice for battered women who kill.97 Experts
therefore have encouraged a redefinition of the “battered
woman” because testimony concerning the experiences of
battered women refers to more than their psychological
reactions to violence and because battered women’s diverse
psychological realities are not limited to one particular
“profile.”98 As the debate over the proper role of domestic
violence expert testimony continues in the legal and scien-
tific literature, courts have begun to admit behavioral 
science evidence in domestic violence cases.99

IMPACT OF DOMESTIC
VIOLENCE IN OTHER AREAS 
OF LAW
The role of law in domestic violence cases extends beyond
CPOs and criminal prosecutions. Children must be sup-
ported, as well as protected; the rights and benefits of
employment must be maintained; tort actions may be
appropriate; and the validity of prenuptial agreements may
be imperiled. Policies having the potential to discriminate
against victims of domestic violence may raise constitu-
tional issues of equal protection or due process.100

Child Custody and Support

Batterers often assault their children, and the risk of child
abuse and kidnapping increases when a marriage is dissolv-
ing.101 The physical and emotional consequences for 
children who experience domestic violence include med-
ical problems, substance abuse, suicide attempts, eating
disorders, nightmares, fear of being hurt, loneliness, bed
wetting, and delinquent behavior such as fighting, prosti-
tution, truancy, crimes against other people, running away,
dropping out of school, teenage pregnancy, cognitive 
disorders, and low self-esteem.102

To prevent the offender from using custody and sup-
port litigation as a means to extend or maintain control
and authority after separation from the victim, courts
have been advised to draft orders that (1) specify times of
visitation, telephone calls, and participation in school or
extracurricular activities; (2) designate the circumstances
of exchange or transfer of the children; (3) provide for 
the safety of the children and the vulnerable parent,
including, for example, supervised visitation, injunctions
against threatening conduct, and prohibitions against
asking the children about the activities of the other 
parent; (4) account for the current and future needs of the
children and the custodial parent; (5) require the offender
to participate in educational services designed for batter-
ers; and (6) specify circumstances or conditions under
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which custody or visitation orders may be altered.103

All states permit courts to consider domestic violence in
relationship to “the best interest of the child.”104

Congress and some states have adopted a presumption
against award of joint or sole custody to the abusive par-
ent.105 Judges may be required to permit testimony about
domestic violence and its impact on children and the
nonabusive parent.106

Prenuptial Agreements

Domestic violence may influence prenuptial agreements 
in three ways. First, battering may provide a defense to the
enforcement of an otherwise valid prenuptial agree-
ment.107 Second, domestic violence may give rise to tort
claims that may offset preclusions of equitable economic
distribution found in many prenuptial agreements.108

Third, a prenuptial agreement can include a provision that
the occurrence of domestic violence invalidates the terms
of the contract.109

Employment Issues

Many victims of domestic violence are harassed at work by
their former or current spouses or partners.110 Victims also
may miss work because of injuries, court dates, or the need
to cooperate with criminal investigations.111 Job perform-
ance may be undermined by depression, fear, and other
psychological effects of battering.112

Employers may incur liability if domestic violence
occurs in the workplace or if they fail to respond prop-
erly.113 Theories of liability may include the Occupational
Safety and Health Administration’s “general duty”
clause,114 respondeat superior, duty to warn,115 wrongful dis-
charge in violation of public policy116 or an employee’s pri-
vacy rights, and negligent hiring, retention, security,
and/or supervision.117 Employees who are victims of
domestic violence also are protected by workers’ compen-
sation statutes,118 unemployment insurance or benefit
laws,119 and statutes that preserve benefits for persons
cooperating with the judicial process.120 Perhaps the
biggest challenge for employers dealing with domestic 
violence is to balance employer interests in protecting
employees and ensuring workplace safety with employee
interests in privacy and freedom from defamation and 
discrimination.121

CONCLUSION
All medical and legal professionals must improve their
abilities to identify and confront domestic violence.
Appropriate and effective recognition and intervention
require vigilance, a knowledge of and a willingness to ask
the right questions, and a sense of obligation to help soci-
ety end this undesirable phenomenon. Knowledge of legal
considerations should improve the collaboration of health
care workers, legal professionals, and community programs
seeking to control domestic violence—a major public
health problem.
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