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The mistreatment of children is sadly limited neither by
time nor space: the problem has been found in every
nation and in every period.! Here, however, the focus will
be upon the problem of abuse in the United States.

STATISTICS

In 2003, the most recent year for which national statistics
are available, there were reports of more than 2.9 million
cases of suspected child abuse and neglect in the United
States.2 The National Child Abuse and Neglect Data System
(NCANDS) reported an estimated 1400 child fatalities in
2002.% In that same year, more than one-third (38%) of
child maltreatment fatalities were associated with neglect
alone. Physical abuse alone was cited in more than one-
quarter (30%) of reported fatalities. Another 29% of fatali-
ties were the result of multiple types of maltreatment.*
Reliable statistics, however, are hard to find. There is risk of
error both in underreporting and overreporting.’ It has
been reported that 85% of the deaths attributable to child
abuse and neglect were not recorded as such, resulting in
serious underestimates of fatalities from abuse and neglect.®
On the other hand, 58% of reports to child protective serv-
ices agencies in the United States in 2003, including those
that were intentionally false, were found to be unsubstan-
tiated.”

DEFINITION

One reason for this uncertainty is that there is no univer-
sally accepted definition of child abuse. Statutes may
impose liability for “excessive corporal punishment” or
“drug-related activity,” or may require “reasonable suspi-
cion” or “mental injury,” yet fail to define such terms.?
Moreover, pediatricians and others obliged to report possi-
ble abuse on the basis of “reasonable suspicion” vary
widely in their interpretation of that concept.® Some defi-
nitions of neglect classify a failure to provide for a child’s
needs as negligence, whereas others require a harmful
outcome or at least the potential of a harmful outcome
before neglect can be found. Still others demand the avail-
ability of a societal alternative to the deprivation before
neglect can be established.

Even physical abuse, which may seem a fairly straight-
forward concept, is not an unambiguous term. Some states

define physical abuse as actions resulting in actual injury,
whereas others define it to include the mere potential for
injury.!® The harms to a developing fetus from maternal
substance abuse during the pregnancy are well described,!!
but whether the mother is abusing the baby as she abuses
those substances is debated.!? Psychological abuse is even
less amenable to ready definition. In one report, 45% of
parents in a nationally representative sample of 1250 parents
reported insulting or swearing at their children that year.!?
Whether such behavior is abusive may depend on the
severity and frequency of such conduct, but may also
depend upon subjective judgments on the proper rearing
of children.!* Sexual abuse may also be a concept more
elusive than it appears. Statutory rape, for example, may
or may not fit within the definition of sexual abuse.!’

Even assuming one knows what is and is not abuse,
child protection workers and health care providers often
disagree about the nature of appropriate reports and the
relevant legal requirements for making them.!®
Contributing to this problem is the repression of memories
of abuse by some victims. An important legal application
of repressed memory is the ability to toll the applicable
statute of limitations on a civil suit. Most jurisdictions
have an exception that allows a bypass of the normal
statute of limitations if the plaintiff was unaware of his or
her damages until after the limitation period has run.!” The
majority of states allow memory repression to toll the
statute;'® other states expressly bar this reasoning and oth-
ers have made no ruling.!® Tolling sometimes allows suits
to proceed over 25 years after the abuse occurred. This of
course presents several challenges to both parties when
bringing a case.

If a case involving repressed memory survives to trial,
victim and expert witness testimony become especially
important. A jurisdiction’s application of memory repres-
sion as a basis for tolling is not a guarantee that recovered
memories will be allowed as testimony.?® Some jurisdic-
tions have found the testimony too unreliable to allow
at trial, while others consider it no different from other
forms of witness testimony.?! A number of courts take a
middle position, qualifying the testimony or allowing it
only when it was recovered without the aid of hypnosis
or drugs.??

Expert witnesses are often utilized by one or both sides
of a case to discuss recovered memories and the recovery
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process. Several stances have been taken by trial courts
regarding this issue.2® Daubert analysis is the general stan-
dard in federal courts for judging the validity of scientific
evidence.?* Owing to the controversial nature of recovered
memories, it is difficult for experts to satisfy the general
acceptance leg of the Daubert analysis.?> Even so, some
courts applying this standard do allow expert testimony
on the subject even though this leg of the analysis is not
satsified.?® Some jurisdictions that allow such testimony
have placed limitations on who may testify as an expert.?”

RELIGIOUS EXEMPTIONS

As discussed above, many groups eschew medical interven-
tions on religious or philosophical grounds. Among those
best known in the United States are Christian Scientists
and Jehovah’s Witnesses. Somewhat less well known are
the Faith Assembly, the End Time Ministry of South
Dakota,?® the General Assembly and the Church of the
First Born, the Faith Tabernacle Church, the Church of
God of the Union Assembly Incorporated, and the No
Name Fellowship and Faith Assembly Church.?® Members
of these faiths believe that a proposed medical interven-
tion forces them to choose between obeying the law of
man and obeying the law of God.3° The courts may have to
decide whether withholding medical care on religious
grounds is permitted under the United States Constitution
or forbidden by state child abuse laws.

Under fundamental First Amendment principles, religious
practices are seldom scrutinized, and rarely constrained, by
American law. Yet there have been cases in which parents
motivated by religious beliefs have been prosecuted for
child abuse when they rely upon spiritual means of heal-
ing rather than upon allopathic medicine. As one observer
has written, however, while the First Amendment is the
constitutional defense most often raised in these circum-
stances, it is also the least successful.?! When medical care
is withheld, charges of neglect are most common, but in
some circumstances allegations of active abuse may also be
raised. For example, even though female circumcision
provides no medical benefits,>> and may cause significant
harm,*? and even though performance of such procedures
on children under 18 years of age is unlawful,3* some reli-
gious groups promote the practice.?® In addition, at least
one church reportedly beats teenagers during services.3®
At another church, an autistic child died during an
exorcism.?’

Some traditional ethnic remedies may cause more
damage then the results of mere ineffectiveness. They may
be dangerous, as with lead used for constipation and other
problems.?® The consequences of reliance upon folk reme-
dies or faith healing can be quite serious.?® It has been
reported that from 1975 until 1995, at least 172 children
died because of their parents’ refusal on religious grounds
to utilize conventional medical treatment.*

The tension between those deeply cherished First
Amendment rights and moral duties and cultural imperatives
to protect children is not easy to resolve. Except for Hawaii,
Maryland, Massachusetts, Nebraska, and North Carolina,
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all states are said to provide some form of religious exemp-
tion to child abuse and neglect laws.*! These provisions often
exempt parents who rely upon prayer from requirements
that medical care be promoted for their minor
children.*? For the most part, religious exemption laws origi-
nated after enactment of the Child Abuse Prevention and
Treatment Act of 1974,*3 which in pertinent part conditioned
a state’s receipt of federal funds to combat child abuse upon
enactment of such an exemption in substantially this form:

[A] parent or guardian legitimately practicing his religious
beliefs who thereby does not provide specific medical treat-
ment for a child, . . . for that reason alone shall not be
considered a . . . negligent parent or guardian; however,
such an exception shall not preclude a court from ordering
that medical services be provided to the child, where his
health requires it.#*

Between 1974 and 1983, states failing to create such
exemptions were ineligible to receive federal funds appro-
priated to fulfill the intent of the act: the establishment of
preventive programs to reduce the incidence of child
abuse.®> In regulations promulgated in 1983, this require-
ment was lifted, but religious exemption clauses allowing
parents to withhold care were still permitted:

[n]othing in this subchapter . . . shall be construed . . . to
require that a state find, or to prohibit a state from finding,
abuse or neglect in cases in which a parent or legal
guardian relies solely or partially upon spiritual means
rather than medical treatment, in accordance with the reli-
gious beliefs of the parent or legal guardian, provide a child
any medical service or treatment against [his] religious
beliefs.46

Most states have retained these religious exemptions.*”
Exemptions vary widely with respect to whether the
statute prohibits child neglect or endangerment, requires
reporting of abuse, imposes criminal sanctions for failing
to secure medical care for a child in need of it, or some
combination of these provisions.*® On the other hand, the
Department of Health and Human Services has required
states to provide that, regardless of religious belief, all cases
of medical neglect be reported and investigated.*’

State courts have taken inconsistent approaches to cases
involving religious exemptions. In Walker v. Superior
Court,>® the California Supreme Court held parents crimi-
nally liable for trying to treat meningitis with Christian
Science, holding that the religious exemption for misde-
meanor child neglect was no defense against felony
child endangerment and involuntary manslaughter. In
Commonwealth v. Barnhart,®! parents rejecting medical care
on religious grounds were convicted of involuntary
manslaughter and endangering the welfare of their child
when they treated his cancer with prayer alone.>?
In Minnesota, however, a different result was reached.
A Minnesota statute defines manslaughter in the second
degree as arising from, among other circumstances, “the
person’s culpable negligence whereby the person creates an
unreasonable risk, and consciously takes chances of
causing death or great bodily harm to another. . . .”S3
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In State v. McKown,>* Christian Science parents were
charged with second-degree manslaughter for the death of
their diabetic child, who died without benefit of medical
care. The parents relied upon Minnesota’s child neglect
statute, under which

[a] parent . . . who willfully deprives a child of necessary
food, clothing, shelter, health care, or supervision appropri-
ate to the child’s age . . . [which] deprivation harms or is
likely to substantially harm the child’s physical, mental, or
emotional health . . . [shall be] guilty of neglect of a child.
If a parent . . . in good faith selects and depends upon spir-
itual means or prayer for treatment or care of disease or
remedial care of the child, this treatment shall constitute
“health care.”>S

Because the state manslaughter and child neglect
statutes had different purposes, the court refused to read
them together, and held that the religious exemption
defense could not be applied to the manslaughter charge.
Nevertheless, it also held that the manslaughter indict-
ments violated the parents’ due process rights because “the
child neglect statute did not provide fair notice” of the
potential criminal liability they could face by actually rely-
ing on the alternative healing methods that the neglect
statute clearly prohibited.5¢ Ironically, the minor child’s
father successfully sought compensatory damages for
negligence causing the death of the child.5’

For health professionals, reliance upon faith healing and
other nonscientific approaches may seem irrational and
barbaric. Certainly the outcome can be appalling. Some
courts have ruled that the religious exemptions are uncon-
stitutional.>® Even so, religious freedom is rightly seen as
one of the great achievements of Western liberal thought.*

DIAGNOSIS

An enormous volume of literature exists to help clinicians
identify possible child abuse. Only a superficial treatment
of the subject is possible here. The work of Helfer and
Kempe remains an excellent guide to the diagnosis of
abuse. In their classic work The Battered Child, they wrote
that “the syndrome should be considered in any child
exhibiting evidence of fracture of any bone, failure to
thrive, soft tissue swellings or skin bruising, and any child
who dies suddenly, or where the degree and type of injury
is at variance with history given regarding the occurrence
of the trauma.”® They supplied additional details:

The battered-child syndrome may occur at any age but, in
general, the affected children are younger than three years. .
. . [T]he child’s general health is below par and he shows
evidence of neglect including poor skin hygiene, multiple soft
tissue injuries, and malnutrition. One often obtains a his-
tory of previous episodes suggestive of parental neglect or
trauma. A marked discrepancy between clinical findings
and historical data as supplied by the parents is a major
diagnostic feature. . . . The fact that no new lesions . . . occur
while the child is in the hospital . . . lends added weight to the
diagnosis. . . . Subdural hematoma, with or without fracture
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of the skull, is . . . an extremely frequent finding. . . . The
characteristic distribution of these multiple fractures and the
observation that the lesions are in different stages of healing
are of additional value in making the diagnosis.5!

The authors have since concluded that knowledge of the
symptoms and signs of child abuse has greatly increased
within the health care community.%?

In children 9 months of age or less, any soft tissue injury
suggests possible abuse.%® In children over age 1 year, acci-
dental bruises tend to be found over bony prominences.
Bruises in less typical locations, such as the abdomen, sug-
gest abuse.®* Some consider retinal hemorrhages to be
nearly diagnostic of child abuse.® Pattern scars or bruises,
such as cigarette or immersion burns; lacerations or abra-
sions of areas not normally so injured, such as the palette
or external genitalia; and behavior changes, including
noncompliance, anger, isolation, destructiveness, develop-
mental delay, excessive attention-seeking, and lack of
separation anxiety, are also characteristic.%® Abuse may be
serial, or inflicted upon siblings.®”

In contrast to physical abuse, neglect is more apt to pres-
ent as malnutrition, recurrent pica, chronic fatigue or list-
lessness, poor hygiene, inadequate clothing for the
circumstances, or lack of appropriate medical care, such as
immunizations, dental care, and eyeglasses.®® Behavioral
signs, including poor school attendance, age-inappropriate
responsibility for tasks such as housework, drug or alcohol
abuse, and a history of repeated toxic ingestions, may also
be present.®°

Sexually abused children may have difficulty walking or
sitting; thickened or hyperpigmented labial skin; torn,
stained, or bloody underclothing; bruised or bleeding pri-
vate parts; vaginal discharge, pruritus, or both; recurrent
urinary tract infections; venereal disease; pregnancy;
and lax rectal tone. It is reasonable to believe that these
unfortunate children may be at increased risk for
acquired immunodeficiency syndrome (AIDS), although its
most common cause in children is undoubtedly mater-
nal-fetal infection.”® A vaginal opening greater than 4 mm
in horizontal diameter is said to be characteristic of the
sexual abuse of prepubescent girls.”! Victims of sexual
abuse may also have poor self-esteem, attempt
suicide, display regressive behavior such as enuresis, mas-
turbate excessively, engage in sexual promiscuity, with-
draw from reality, express shame or guilt, and experience
distortion of body image.”?

If the child’s caretaker was abused as a youngster, the
child in his care is at higher risk of abuse. Abusive mothers
are often themselves victims of physical abuse by a hus-
band or partner.”? Adult sex offenders were also often
themselves victims of abuse.”* An Iowa study indicated
that 58% of shaken baby syndrome patients had evidence
of prior abuse, and 33% had been shaken before, corre-
sponding to a 33% recidivism rate reported for child abuse
generally.”> A 1999 study by the National Center on
Addiction and Substance Abuse found children of sub-
stance-abusing parents three times more likely to be
abused and four times more likely to be neglected than
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children of non-substance-abusing parents.”® Parents
of psychologically abused children are themselves more
likely to be stressed’” and to have been verbally abused as
children.”®

Abuse most often occurs at the hands of parents.
In more than 75% of reported cases of abuse, the parents
are the perpetrators, and in another 10%, the perpetrators
are other relatives of the victim.”® People in other care-giv-
ing relationships to the victim, such as foster parents,
account for only about 2% of all reported cases of child
abuse.8° About 80% of all perpetrators are under age 40,
with women more likely to be perpetrators of physical
abuse and men more often perpetrators of sexual abuse.!
Physicians concerned about possible child abuse may wish
to inquire about caretakers’ tendencies toward alcoholism,
drug abuse, sexual promiscuity, unstable marriages, and
criminal activity.

The examining physician should strive to strike an
appropriate balance, and set the index of suspicion neither
too high nor too low. Not all cases present in classic
fashion, and typical findings are not always caused by
child abuse. “Any one may coincidentally show a variety of
types of physical marks (e.g., a black eye, cut lip, bruised
ears, scratches and diaper rash burns), even though their
parents may be loving, concerned and reasonably care-
ful.”82 Thus, the diagnosis may not be straightforward,
particularly since the history is unlikely to be obtained
easily from intimidated young patients or from their guilt-
ridden parents.

Differential Diagnosis

To explain head injuries, parents will often report acci-
dents such as falls from small heights. This explanation is
suspect, and such injuries are likely to result from abuse.3
“When children who are said to have had minor falls are
found to have life-threatening multiple or severe injuries,
the reliability of the history should be seriously ques-
tioned.”84

Some disorders can mimic abuse, but they are rare.
Osteogenesis imperfecta (OI) is “an inherited disorder of
connective tissue resulting from abnormal quality and/or
quantity of Type 1 collagen.”® Sometimes referred to as
“brittle-bone disease,” Ol is said to occur in 1 in 15,000 to
1 in 16,000 births and to have four main features:
(1) abnormal bone fragility with osteoporosis, (2) blue sclerae,
(3) defective dentition (dentinogenesis imperfecta)—a
defect in the number, kind, and arrangement of teeth—
and (4) presenile hearing impairment.5¢

Glutaric aciduria is a metabolic disorder caused by an
enzyme deficiency (glutaryl-coenzyme A dehydrogenase)
characterized by an often fatal inability to process amino
acids. The condition affects 1 in every 30,000 births.
Glutaric acid is an intermediate in the degradation of
lysine, hydroxyglycine, and trypotophan. Symptoms are
said to mimic those of child abuse.?” Colorado now
requires that all infants be tested for glutaric aciduria at
birth.8® Menkes disease, an X-linked inherited disorder
of intestinal copper absorption, can be complicated by
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progressive macrocephaly following development of sub-
dural hematomas, which can be confused with shaken
baby syndrome.®” A theory that is sometimes offered, usu-
ally with but little justification, is that CPR could cause
retinal hemorrhage.®® In infancy, CPR generally causes
neither such hemorrhages nor rib fractures.”!

REPORTING LAWS

At common law, there was no duty to report, even when
child abuse was recognized.”> Today, all states obligate
specified individuals to report suspected cases of abuse or
neglect to local child protection officials. Among those
required to report may be house staff, dentists, podiatrists,
nurses, and mental health professionals.”® Teachers are
often required to report as well.** Federal law provides for
funding to the states for surveillance, prevention, treat-
ment, training, and law enforcement functions related
to child maltreatment.”® Federal funding for state child
abuse programs depends upon state enactment of report-
ing requirements.’® Evidence of the severity of the problem
may well have contributed to the decision to require
reporting.®’

In general, reporting statutes identify those who must
report child abuse, describe how reporting should occur,
and limit or abrogate certain privileges. These statutes are
far from uniform, however. Consider, for example, those
statutes mandating reports of sexual abuse. While a
number require reports of abuse and neglect by parents,
family members, or caretakers only,”® other statutes
include required reporting of abuse by non-family mem-
bers as well.?” Still other statutes include statutory rape
among the types of abuse to be reported, but grant the
health care provider some measure of discretion in
whether to report this type of abuse.!°

Most states grant immunity to any professional who
reports such information as required by law.!%! This immu-
nity is typically a powerful bulwark against attack. In Myers
v. Lashley,'%? for example, a father and grandmother
wrongly identified as child abusers brought separate claims
against a clinical psychologist for slander, negligent inflic-
tion of emotional distress, intentional infliction of
emotional distress, and professional negligence. The plain-
tiffs attempted to describe their claim as one for malprac-
tice. The court rejected this characterization, because such
a claim would seek vindication for injury to the children,
whereas the plaintiffs sought to recover for injury to them-
selves. The privilege shielding medical and other profes-
sionals from claims arising out of statutorily mandated
reporting, however, extended across all cognizable theories
of liability. The court held that the plaintiffs’ failure to
prove that the defendant psychologist had reported in bad
faith, and that he released the report before submitting
it to the state agency, barred recovery. Similarly, in
Pennsylvania, a plaintiff alleging a false report must prove
that the defendant acted in bad faith when filing the
report. In Heinrich v. Conemaugh Valley Memorial Hospital,'03
the court held that under Section 6318 of the Pennsylvania
Consolidated Statues, Immunity from Liability, a court should
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presume the reporter’s good faith, and did so presume
in that case. The plaintiff must overcome this presumption
to recover.!* Some states, such as Virginia, impose crimi-
nal penalties on health care professionals who fail to make
reports despite having reason to believe that a child has
been abused.!® The policy justifications for encouraging
reporting are obvious and compelling. They must be
weighed, however, against the pernicious effect on the
lives of innocent people alleged to have engaged in repre-
hensible conduct.

In Heinrich, emergency room physicians suspected child
abuse after observing swelling around a child’s eye and ear.
Without discussing their suspicions with the patient’s
mother, his pediatrician, or any staff pediatrician, the
emergency physicians notified the state’s Department of
Children and Youth Services. Eventually, pediatricians
established than an accidental fall, rather than an abusive
blow to the head, had caused the child’s injuries. The
plaintiff failed to allege bad faith in reporting suspected
child abuse, and his claim failed. He contended that
the bad faith issue was for the jury, but the court rejected
this argument, relying on the plain language of the statute,
which provided that the good faith of a reporter was
presumed. 106

Privacy, Reporting, and HIPAA

Under the federal Privacy Rule, “health care operations”
include “general administrative activities of the entity.”1%
If a covered entity has no lawful choice but to report sus-
pected abuse, then making the report is one of the entity’s
general administrative activities. More importantly, spe-
cific regulatory authority makes disclosures required by law
a permitted public health activity under HIPAA.'%® Hence,
in making a required report, there would appear to be no
risk of violating the HIPAA Privacy Rule. On the other
hand, physicians and others may be accustomed to making
the required reports by phone. Under the Privacy Rule, it
may be necessary to add a step to enable the institution to
capture the event through some centralized mechanism.

HIPAA provides for disclosure of protected health infor-
mation (PHI) to family members, but pursuant to 45 C.ER.
§164.510(b), covered entities are given discretion to deter-
mine that PHI not be disclosed. The rule provides that
when, as a result of incapacity or an emergency, an individual
is unable to agree or object to disclosure, a covered entity
must determine, based on the exercise of professional judg-
ment, whether it is in the individual’s best interest to
disclose the information. 45 C.FR. §164.512(c) specifically
addresses uses and disclosures of PHI in cases of abuse,
neglect, or domestic violence. Covered entities are gener-
ally required to inform the individual when they disclose
PHI to authorized government authorities. By informing a
victim of abuse or domestic violence of a disclosure to law
enforcement or other authorities, covered entities give
victims the opportunity to take appropriate safety precau-
tions. In most instances involving victims of abuse,
neglect, or domestic violence, a covered entity must obtain
an individual’s agreement before disclosing PHI.
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HIPAA requires an accounting of disclosures. The pream-
ble to the Rule notes that some commentators had sought
an exception from the accounting requirement for manda-
tory disclosures. The Department responded that “[w]hile
it is possible that informing individuals about the disclo-
sures made of their health information may on occasion
discourage worthwhile activities, [the Department]
believe[s] that individuals have a right to know who is
using their health information and for what purposes.”1%

Apart from the Privacy Rule, providers have a duty
under state common or statutory law or both to protect
patient privacy. The extent to which physician—patient
privilege is abrogated by abuse reporting statutes varies
by state. For example, in Colorado, physician—patient
privilege is abrogated to the extent that communications
upon which a required report is based are no longer privi-
leged. The Colorado Supreme Court interpreted the
Colorado law to reflect a legislative intent to protect chil-
dren from future harm, yet to encourage patients to seek
counseling with the knowledge that communications with
the psychologists would remain confidential.'’® As such,
Colorado limits the abrogation to a description of wounds,
as distinct from verbal communications between physician
and patient.!!! In Maryland, compelled disclosure of diag-
nosis and treatment records exempts some matters perti-
nent to reporting allegations of child abuse.!!? The statute,
entitled “Reporting of Abuse and Neglect—By Health
Practitioner” provides in pertinent part:

(a) In general—Notwithstanding any other provision of
law, including any law on privileged communications, each
health care practitioner . . . acting in a professional capac-
ity: (1)(i) who has reason to believe that a child has been
subjected to abuse, shall notify the local department or the
appropriate law enforcement agency; or (ii) . . . neglect,
shall notify the local department. . . 113

In North Dakota, the statute abrogating privileged
communications in child abuse and neglect proceedings
abrogates physician and psychotherapist patient privileges
in cases involving reports of alleged child abuse and
neglect even when the petition to terminate parental rights
invokes the Uniform Juvenile Court Act as a basis for
action.!*

Underreporting

Cases of abuse do not always present for diagnosis or treat-
ment. Even when they do, they may not be recognized.
When recognized, they may not be reported.!'!> Many
abused children refrain from reporting because they con-
sider themselves responsible for their own plight.!!¢ Others
fear threats from their abusers if they report.!!” Victims of
sexual abuse may be particularly reluctant to come
forward, in part because memories of such events may be
repressed.!!®

Physicians may fail to report because of confusion about
definitions and evidence,!’® ethical considerations, and
cost.!?0 Some physicians express a lack of faith in the state’s
responsiveness to reports.!?! Other health professionals
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may fear reprisals or the loss of patients.!?? Still others may
believe they can help the family solve the problem without
outside assistance.!'?®> The media’s focus on parental claims
of false accusations also contributes to the failure of some
to report.'?* Other factors discouraging reports include the
extent of appropriate family concern, compatibility
between physical findings and the parent’s explanation for
the injury, the child’s behavior, the severity of the injury,
the presence of additional injuries, the doctor’s familiarity
with the family, and the physician’s own attitudes about
physical discipline.!?’

Finally, of course, physicians may fail to report in an
effort to avoid being drawn into litigation. Of 1.6 million
reports made in 2003, only 8% were made by health care
professionals.'?® Even so, physicians represent the over-
whelming majority of defendants in cases seeking damages
for allegedly inappropriate reports of child abuse and neg-
lect.1?7

The extent to which reporting physicians are protected
against liability claims has been eroded somewhat in
recent years. The New Hampshire Supreme Court has held
that a therapist owes to an accused parent a duty of care in
diagnosis and treatment of an adult patient for sexual
abuse when public accusations of sexual abuse and criminal
charges are made. This duty is breached when the therapist
uses techniques not generally accepted or lacks profes-
sional qualifications.!?®

Value of Immunity

The duties of doctors confronting child abuse cases are
heavy.'?° This list includes identifying suspicious injuries,
diagnosing abuse, administering treatment, reporting sus-
pected incidents to the appropriate authorities, and testify-
ing.139 Expert testimony is nearly always required in child
abuse cases.!3! As such, reporting physicians can reason-
ably anticipate that they will be called to serve as
witnesses. Immunity is critical to protect the system of
reporting and investigating child abuse without fear
of reprisal.!3?

Limitations of Immunity

Not surprisingly, a report submitted in bad faith may not
be privileged.!*® The burden of proof on a claim of bad
faith is on the plaintiff, but other limitations in the immu-
nity defense may be less obvious. In Searcy v. Auerbach,'3* a
child’s mother was allowed to sue a psychologist for libel,
professional negligence, and intentional as well as negli-
gent infliction of emotional distress after the psychologist
told her ex-husband, in writing, that he suspected their
child was abused while in her custody. Merely telling the
father, who related those suspicions to Texas authorities,
did not comply with the California statute, and therefore
no immunity attached. Similarly, a Missouri physician
could not rely on the immunity granted under a child
abuse reporting statute because he reported the abuse he
erroneously suspected to the police, and not, as the statute
required, to the Division of Family Services.!3
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An attorney can be publicly censured, rather than sus-
pended, for failing to disclose to a trial court that a case
worker had found an abuse allegation “unsubstantiated.”
In representing a former wife in a postdissolution motion
to restrict her former husband’s parental contact with their
child, counsel alleged the former husband had physically
abused the child.!3¢ The court concluded that the attor-
ney’s failure to inform the court of the existence of the case
worker’s letter stating that the child abuse report was
unsubstantiated violated Colorado R.C.P. 3.3(a)(1).137

Overreporting

There is evidence that many reports, indeed most, are not
ultimately “substantiated.”!38

Liability for Failure to Report

In at least 42 states, failure to report child abuse can result
in criminal prosecution.!® As has been true for many
years, civil liability can also be found.!4°

In some states, civil liability arises only when the defen-
dant actually suspected or believed child abuse had
occurred, yet failed to report his suspicions. Most states use
an objective test to determine whether to impose civil lia-
bility for failure to report child abuse, i.e., whether under
similar circumstances another professional in the same
field would have suspected abuse.!¥! In Ham v. Hospital of
Morristown, Inc.,'*? for example, a child presenting for nau-
sea and vomiting was found to have blisters on the palms
and fingers of both hands and an abrasion of the forehead.
The emergency physician concluded that there had been
no abuse. Whether his conclusion was reasonable presented
a genuine issue of material fact.'*3

Where there was evidence that a child’s life could have
been saved if the doctor had reported potential abuse, a
jury question was created on the issue of proximate
cause.!* A witness opined that the doctor should have
called the Department of Human Services, which would
have then notified the child’s father and others acquainted
with the child. Testimony was also presented that such a
report could have saved the child’s life by exposing the
abuser. In the court’s view, that opinion was buttressed by
evidence that when an outside person was present in the
mother’s home, the abuse did not occur.

The Maryland Supreme Court has refused to allow a
plaintiff alleging negligent failure to discern that she had
been sexually abused to offer expert testimony that the
cause of her symptoms was the abuse, but did permit a jury
instruction on the reporting requirements of the Child
Abuse Act.!*® The court decided that if the defendant
physicians had violated the act by failing to report and
such violation caused the injuries or damages suffered by
the abused child, then a finding of statutory violation
would be evidence of negligence.'* Even if the doctors had
complied with the statute, the court decided, compliance
would not necessarily preclude a finding of negligence if a
reasonable person would have taken precautions beyond
the measures statutorily required.'” The court held that by
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placing a statutory reporting duty on physicians, the
Maryland Child Abuse Act had become incorporated
as part of the general standard of care for the medical
profession in the treatment of children.

On the other hand, an Oklahoma Appeals Court ruled
that a custodial parent could not sue a psychologist for
referring a patient to a second psychologist whose evalua-
tion of the child led to allegations of abuse.!*® At a custody
hearing, the child’s psychologist testified that the child
may have been sexually abused by the father. The father
later sued the testifying psychologist, as well as the child
psychologist who referred the patient to the testifying psy-
chologist, alleging malpractice. The court determined that
the testifying psychologist owed no duty to the father.
Moreover, since the evaluation was conducted for a court
proceeding, the communications made preliminarily for
proposed judicial or quasi-judicial proceedings were
absolutely privileged, barring an action for intentional
infliction of emotional distress.!#

Some courts have held that no private right or action
arises under child abuse reporting statutes. In Cechman v.
Travis,’>° an administratrix sued a hospital and treating
physicians on behalf of a deceased child who was killed by
her abusive father after being treated at the defendant
institution.!s! Although a criminal statute required that a
licensed physician report suspected cases of abuse, the court
held that the statute created no private right of action in
tort in favor of a victim of abuse. Moreover, at common law
the physician had no duty to protect the child from the
father, so no common law medical malpractice claim would
lie.’>? Similarly, in Valtakis v. Putnam,'’® the Minnesota
Court of Appeals held that Minnesota’s Child Abuse
Reporting Act did not create a private right of action.!>

State Liability

Under abuse-reporting statutes, some state agencies have
been held liable for abuse by foster parents selected by
those agencies when the agencies knew, or should have
known, of the abuse.’ In other cases, courts have found
that the state lacked a nexus to the child sufficient to estab-
lish a duty and, therefore, liability. For example, a mother
brought a wrongful death action against a psychologist
after discovering that the father had murdered their child.
As part of a court proceeding initiated by the mother to
modify child custody in response to allegations of paternal
child abuse, the psychologist examined both the mother
and father. A social worker’s alleged failure to properly
investigate child abuse allegations against the father did
not violate the child’s due process right to be free from
bodily harm caused by third parties, even though the
father later murdered the child. Social workers had author-
ity and discretion in how to conduct their investigations,
said the court, and they had no special or fiduciary rela-
tionship to the child, who was not in state custody.
The child was not injured by a state act or a state-created
danger. The psychologist had no confidential relationship
with the mother that would establish a duty to disclose
any facts about the father’s relationship with the child.!5¢
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Liability for Reporting

Just as a health care professional may be held liable
for failing to report, there are circumstances under which
liability can be imposed for reporting. Traditionally,
reporting was not actionable absent bad faith. In Russell
v. Adams,’> for example, an adult patient’s mother
alleged that her daughter’s therapist had falsely told the
daughter that the mother had abused her. The mother
also alleged that the therapist recommended that
the daughter sever all ties with her. The court ruled that
the statute of limitations had not run on the mother’s
claim for infliction of emotional distress. The defense
raised the fact that the therapist did not treat the plain-
tiff. The court wrote:

We are aware that the treatment of the emotional prob-
lems of the patient may, in some instances, have adverse
consequences on the patient’s relationships with others . . . .
It does not follow, however, that the affected third party
should have a cause of action for malpractice against the
health care provider. Health care providers must “be free to
recommend a course of treatment and act on a patient’s
response to the recommendation free from the possibility
that someone other than the patient might complain in
the future.”

In Tuman v. Genesis Assoc.,'>® however, plaintiffs sued
the therapist treating their 20-year-old daughter. They
alleged that the defendant had implanted false memories
that the plaintiff belonged to a satanic cult, and had ritu-
ally murdered their daughter’s twin brother, and that her
father had raped and impregnated her. The parents had
paid for the therapy, and the court declined to dismiss
their claim for breach of contract. Based on specific under-
taking to the parents, the court found the negligence claim
to be viable. The court rejected the argument that the
plaintiffs’ theory required the doctor to serve two masters.
The court wrote:

The therapist’s two duties dovetail to a singular duty to pro-
vide reasonably acceptable mental health therapy to the
patient . . . . Further, my narrow holding does not subject
therapists to negligence liability whenever parents experi-
ence emotional injury that may result when a child seeks
mental health counseling. There is a vast difference
between using acceptable therapy to help a patient under-
stand emotional wounds suffered as a result of her parents’
inadequate caregiving, and negligent techniques that create
false memories of severely abusive parenting that necessarily
injure the parents and the patient.

The court went on to find that even if the defendants
owed no duty to the plaintiffs with respect to their
daughter’s mental health counseling, they did have inde-
pendent duties not to intentionally inflict emotional
distress upon the plaintiffs. Similarly, in Caryl S. v. Child
& Adolescent Treatment Services,™ the court upheld a
cause of action by grandparents against a therapist who
had alleged that the grandmother had sexually abused
their grandchild.
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