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“The narrow question we must decide is whether Texas law
recognizes a claim by parents for either battery or negli-
gence because their premature infant, born alive but in dis-
tress at only twenty-three weeks of gestation, was provided
resuscitative medical treatment by physicians at a hospital
without parental consent.” In 2003, the Texas Supreme
Court affirmed the decision to overturn a $60million verdict
awarded to parents after their extremely premature daughter
was resuscitated against the parents’ wishes.1

INTRODUCTION
Since the sixth edition of this textbook was published 
in 2004, there have been a small number of new legal 
decisions involving sick newborns. However, these decisions
have changed the medical-legal landscape for caregivers,
parents, and hospital administrations. In 2005, a disabled
newborn was removed from a ventilator against the
mother’s wishes. While the Schiavo controversy raged in
America,2 the contemporaneous case of Sun Hudson went
relatively unnoticed. In the case mentioned above, the
Texas Supreme Court3 handed down their final decision in
the case of a 23, week gestation premature infant that 
was resuscitated against her parents’ wishes. While the
number of new decisions has been limited, these rulings
have served to further complicate the legal picture for 
the neonatal team. This chapter addresses a variety of 
situations in which the neonatal practitioner must be 
cognizant of both the medical and legal implications of the
circumstances.4

There are a variety of transitions that take place as a
fetus emerges from the birth canal or a cesarean incision.
From a physiological standpoint, the newborn becomes an
entity that can live separate from the mother and the 
placental circulation. As the fetus is undergoing this hemo-
dynamic, pulmonary, and cardiovascular transition, a legal
transition also takes place.

While there has been tremendous controversy surround-
ing the uncertain legal standing of a fetus, many complex
issues remain to be resolved after a sick newborn is born alive
and therefore has “personhood.” Even after the moment of
parturition, the legal standing of the newborn remains

unclear in a variety of situations. A fragile newborn whose
life is complicated by extreme prematurity, congenital
anomalies, severe asphyxia, or other life-threatening 
ailments may be viewed as a unique legal entity.5 These
newborns clearly have more rights than a fetus. However,
a number of state statutes and court cases suggest that 
critically ill newborns have legal standing that can be 
distinguished from that of healthy newborns and other
“persons.” There appears to be a legal gray area that the
sick newborn occupies. With a growing body of conflicted
civil and criminal law, the legal standing and rights of the
sick newborn remain unresolved. This confusion has often
left neonatal health care teams and parents in the difficult
position of simultaneously dealing with a critically ill
patient while trying to ascertain the legal implications of
their decisions.

LEGAL CONCEPTS 
AND DEFINITIONS
If a baby is born alive it is generally recognized as having
legal “personhood,” with all of the associated rights, privi-
leges, and consequences in civil and criminal matters.
Different states have varying approaches to the definition
of “live birth.” Some illustrative examples follow

Live Birth

The Alabama statute states: “The complete expulsion or
extraction from the mother of a product of human concep-
tion, irrespective of the duration of pregnancy, which, after
such expulsion or extraction, breathes, or shows any other
evidence of life such as beating of the heart, pulsation of
the umbilical cord, or definite movement of voluntary
muscles, whether or not the umbilical cord has been cut or
the placenta is attached. Heartbeats are to be distinguished
from transient cardiac contractions; respirations are to be
distinguished from fleeting respiratory efforts or gasps”6

(emphasis added).
The Iowa7 statute is quite similar to the Alabama 

statute. Of note, the language describing “transient cardiac
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contractions” and “fleeting respiratory efforts” was not
added to the statute until 1997. The Alaska8 statute also 
has similar wording to the Alabama law. However, the
Alaska statute does not contain the additional language
concerning transient cardiac contractions or fleeting 
respiratory effort.

The Maine9 statute contains the language from the
Alabama statute, but Maine adds that “Each product of
such a birth is considered live born and fully recognized as
a human person under Maine law.”

Statutes of most states are fundamentally similar to
those listed above. Some states have explicitly added the
caveat that live born is not related to gestational age. Other
states, such as Maine, make it unmistakably clear that any
baby that is live born is a “person.” The Maine statute
would seem to minimize much of the confusion that takes
place on the cusp of viability. However, these statutes have
not been able to eliminate the controversy concerning the
legal standing of critically ill newborns.

Within the context of abortion laws, the legislatures of
some states, including Pennsylvania10 and Alabama,11 have
added language to determine whether or not an infant was
“born alive.” The additional language deals with “brain
wave activity.” These statutes address the specific case of a
fetus being born alive after an attempted abortion. These
statutes tend to criminalize physician behavior if such a
live-born infant is not provided with appropriate resuscita-
tive care. Therefore, the definition of “live birth” for the
purpose of birth certificates has one set of criteria, and 
the definition of “born alive” for abortion statutes has
additional language. Clinically, the distinction is almost
meaningless because obstetricians, pediatricians, and
neonatologists essentially never measure an infant’s brain
wave activity in the delivery room. Since EEG measure-
ments are rarely, if ever, used during resuscitation or to
determine whether or not an infant is viable, the definition
of “alive” is generally dependent upon some indication of
functioning of respiratory, cardiovascular, or voluntary
muscle system. It is unclear why individual states will
define “live birth” or “born alive” differently in different
statutes. It is also unclear why the mention of “brain wave
activity” is contained in the abortion statutes and not gen-
erally contained in the Health and Human Safety (and
related) codes. However, it should be noted that in the same
state there can be two different definitions of whether or
not an infant was ever “alive.”

For criminal law purposes, the A.L.R. has established
another test of “life”. This test is the separate and independ-
ent existence. For purposes of homicide, the A.L.R addressed
the question of whether or not a newborn ever had “life.”
Based on various court cases, the preferred test was that 
a showing of a “separate and independent existence” (or
words to like effect) of the newborn from its mother should
be made.12

Wrongful Life

In these cases, the plaintiff is the newborn.13 This cause of
action, on behalf of the newborn, purports tort liability

specifically because the baby was born. These cases are
often seen where a child is born with severe congenital
anomalies, and it is maintained that the infant should
never have been born. Some state courts say there is no
rational way to compare nonexistence with impaired exis-
tence. In these states, a wrongful life cause of action is not
allowed. Other courts affirm that a “less-than-perfect” life
has inherent sanctity, and therefore, the life has worth.
However, the sanctity of that life does not alone provide a
basis for rejecting child’s tort action.14 These states would
allow a wrongful life cause of action. In the Miller case, the
Texas Supreme Court quoted the appellate court ruling
that “ . . . no legal or factual issue exists to decide about 
providing such treatment because a court cannot decide
between impaired life versus no life at all.15

Wrongful Birth

In these cases, the plaintiff is the mother. This cause of
action is sometimes filed after a failed sterilization proce-
dure, when an unwanted pregnancy ensues. These cases
can also arise when a child is born with congenital anom-
alies. The parents may maintain that the diagnosis should
have been discovered early in the pregnancy so that the
parents could have considered the option of pregnancy ter-
mination. Parents often seek to recover the economic costs
of raising the child that resulted from the undesired,
unplanned, or otherwise “imperfect” pregnancy.

INJURY PRIOR TO BIRTH
When a fetus is harmed by civil or criminal wrongdoing,
the fetus may succumb to said injury prior to being born
alive. In other cases, the fetus may suffer injury in utero
and subsequently be born alive and become a “person.”
Because the American legal system has often treated these
situations differently, each scenario is individually discussed
below.

If the Fetus Dies In Utero

Because fetuses in this category are never born alive, some
of this material could be included in Chapter 20 of this
textbook. However, in both a civil and criminal context,
there is substantial legal overlap between cases where
injured fetuses die in utero and cases where the injured fetus
survives the birthing process.

Civil Law

Wrongful Death It is not uncommon for an obstetrician
or perinatologist to be sued for negligence following a fetal
death. Additionally, hospitals are often named as defen-
dants in medical malpractice actions based on issues such
as failure to diagnose, fetal monitoring, whether or not to
perform a cesarean section, and timely intervention. In
these situations, even though the fetus is never born alive,
some states allow the estate to sue for wrongful death.16

The majority of states recognize a cause of action for
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wrongful death of a fetus if the fetus was “viable” at the
time of injury. These states tend to emphasize the impor-
tance of the fetus having been at a gestation that could
have survived outside of the womb. However, West
Virginia does not require that the fetus be “viable” at the
time of injury, and this state allows recovery for wrongful
death regardless of the gestational age of the fetus when
the injury is sustained.17 Of note, California is one of the
states that does not allow a wrongful death suit on behalf
of a fetus that died in utero.18

Negligent Infliction of Emotional Distress Parents of a
fetus that died may also be able to recover for negligent
infliction of emotional distress.19 The Dillon criteria are 
(1) that the defendant’s negligence caused serious bodily
injury (or death) to the victim, (2) that the plaintiff in fact
witnessed the event that caused this injury, and (3) that
the plaintiff experienced severe emotional distress as a
result of the observation of the event.20 In the case where
the plaintiff is the formerly pregnant mother, the Dillon
criteria are generally satisfied, even if the mother was
asleep at the time of the supposedly negligent act or the
injury.

Damages As is the case with many tort issues, there is
considerable interstate variability. If the plaintiff can estab-
lish all of the elements of the essential negligence case, a
recovery can be made on behalf of a fetus that was never
born “alive.” The parents may be able to recover for past
medical expenses. In some states, pain and suffering dam-
ages are not available after any plaintiff has died.21 In these
states, following a fetal death, no recovery is allowed for
pain and suffering that was experienced prior to the
demise.

Criminal Law
For purposes of homicide, or other criminal law statutes,
lawmakers have established criteria for whether or not a
newborn was ever “alive.” This issue gained widespread
attention in the Arizona case of Vo v. Superior Court.22

On May 14, 1991 Nghia Hugh Vo, riding in a stolen car,
allegedly fired two shots at a pickup truck on the freeway.
The female passenger was pregnant.23 She was struck in the
head by a bullet. She died as a result of the gunshot
wounds, and her fetus died in- utero. Vo was charged with
two counts of murder. The court examined the possible
charging of Vo with murder or manslaughter of the fetus.
The court concluded that: “Legislature did not intend to
include a fetus in the definition of ‘person’ or ‘human
being’ contained in murder statute; thus, killing of a fetus
does not constitute first-degree murder.”24

The court further clarified their opinion by stating that
it was the responsibility of the legislature if they intended
to include a fetus in the definition of a person25 for pur-
poses of the homicide statutes. Of note, the Arizona legisla-
ture did subsequently respond by passing legislation26 that
expanded the definition of manslaughter to include a fetus.
The classification of manslaughter included “ . . . knowingly
or recklessly causing the death of an unborn child at any

stage of its development by any physical injury to the
mother of such child which would be murder if the death
of the mother had occurred.” This broader concept of
unlawful homicide expanded the legal rights of a fetus.

If the Fetus Is Subsequently Born Alive

Civil Law
In the context of civil law, the situation in which a fetus is
harmed and then subsequently born alive is often quite
similar to the situation in which any other person is
harmed. Just because the injury is inflicted prenatally does
not generally limit the civil options available to the new-
born or the estate. If there is a prenatal injury resulting in
a postnatal lawsuit, these suits are often directed against
obstetricians and hospitals. Failure to diagnose, failure to
treat, and delayed treatment are common malpractice com-
plaints. These lawsuits are quite similar to the situation
when the fetus does not survive until parturition. However,
there are more causes of action and remedies available
when the fetus survives to become a live-born baby. Causes
of action, such as negligent infliction of emotional distress,
can generally be maintained. A surviving newborn has
essentially the same civil rights as any other “person.”

Wrongful Death If there is a prenatal injury, and the
child is born alive and subsequently dies as a result of those
injuries, a wrongful death action can be maintained. Unlike
the situation when the fetus dies in- utero, there is not the
same interstate variability in these cases. If the child is born
alive, wrongful death suits are generally allowed.

Criminal Law
When a newborn dies as a result of criminal activity,27

courts have largely refused to make a distinction based on
timing of the injury. Following Vo,28 various states adopted
legislation to address the situation where a fetus is harmed
in utero.29

In a 2000 case, the Superior Court of Maricopa County
addressed the specific problem of an in-utero injury resulting
in a neonatal death. The court was faced with a defendant
who shot and killed a woman who was 81⁄2 months pregnant.
The child was born and lived for one day. The prosecution
argued that reckless manslaughter statutes should apply, and
that the defendant would be guilty of an unlawful killing,
even though the injury took place prior to parturition. The
court held,30 and the appellate court affirmed,31 that the
homicide statutes apply to the killing of a child that is born
alive, even if the fatal injuries were inflicted prenatally. The
court further held that the statutes were not rendered imper-
missibly vague, and due process was not violated by applying
the homicide statutes to this defendant.

EXTREMELY PREMATURE
INFANTS
As noted above, if an infant is born with a heart rate, res-
piratory effort, or voluntary muscle movement, the baby is
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considered to be a live birth. However, this does not mean
that the medical or legal issues are completely resolved.
Ironically, some of the most renowned legal cases concern-
ing newborns are brought specifically because the baby
survived, and the parents had expressed their wishes that
the baby not be resuscitated after birth. With respect to the
tiniest newborns, “born alive” may be a state of being that
lasts only seconds or minutes. Babies born during the mid-
dle part of the second trimester can be born with a sponta-
neous pulse and some brief respiratory effort. Technically,
these babies are born alive, and therefore they are persons.
Medically, the technology does not exist that can offer
them reasonable assistance. Legally, these tiny entities
often exist in a “gray zone.”

Complications of extreme prematurity include death,
intracranial hemmorhage, retinopathy of prematurity,
blindness, cerebral palsy, deafness, developmental delay,
mental retardation, failure to thrive, chronic lung disease,
recurrent pulmonary (and other) infections, reactive 
airway disease, and other severe chronic diseases.32 With
improved technology has come increased survival rate for
the tiniest babies. However, many authors, health care
providers, and parents wonder if this increased survival
comes at the unacceptable price of the substantially
increased incidence of moderate- to severe handicaps.

A normal pregnancy generally lasts 40 weeks. An infant
is considered to be premature when the gestation is less
than 37 weeks. Birth weight less than 2500 grams is con-
sidered to be low birth weight. If a newborn weighs less
than 1500 grams, this is considered to be very low birth
weight, and infants less than 1000 grams are classified as
extremely low birth weight. There are a variety of causes of
prematurity and low birth weight including maternal
hypertension, multiple gestation, and inadequate prenatal
care. In many cases, the etiology is unknown. However,
maternal smoking, low socioeconomic status, and African-
American race have been causally linked to low birth
weight.

With the advent of newer therapies and technologies
including antenatal corticosteroids,33 surfactant replace-
ment therapy,34 high frequency35,36 and other modes of
mechanical ventilation,37 and advances in all aspects of
NICU care, it is not unusual for babies weighing one pound
to survive.

Unfortunately, the complications of prematurity can be
profound. The complications of prematurity tend to occur
in the smallest and most premature babies. Although 
survival for extremely low birth weight babies has
improved over the last 20 years, the incidence of complica-
tions is substantial. Recently published data support the
notion that extremely premature infants are at high risk for
long-term neurodevelopmental complications.38 D’Angio
et al.39 shows that surviving infants less than 29 weeks ges-
tation now have greater than a 50% of having at least one
severe disability.40 For many years it has been known that
otherwise “normal” premature babies will often have subtle
neurological abnormalities, such as cognitive deficits, which
can be difficult to diagnose prior to the child reaching
school age.

Data published in the Journal of Perinatology41 demon-
strates improvements in survival and outcome for babies
with birthweight of 500 to 800 grams. These data were
compiled by the prestigious Committee on the Fetus and
Newborn, a section of the American Academy of Pediatrics.
In this series, the majority of newborns survived, even
when the smallest babies (500–599 gram cohort) were eval-
uated. The majority of the babies in this study survived
until discharge. As is often seen in outcome studies of
extremely premature newborns, some of the complications
seen in the tiniest survivors included intracranial 
hemmorhage, periventricular leukomalacia, abnormal
tone, poor suck and swallow, seizures, abnormal EEGs, and
retinopathy. Given the long-term outcome data reported
by Hack et al.42,43 and other groups, strong concern remains
among neonatal practitioners that significant challenges
face the tiniest of survivors.

In this sense, new technology can be seen as a “double-
edged sword.” Tiny, fragile newborns that would have
likely died 15 years ago now have an improved chance of
survival. However, significant and often profound compli-
cations can arise. Because long-term morbidity may not be
readily apparent, there is often a staggering burden on the
family and the health care team when there is the high
potential for a one-pound baby to be born. Given the high
likelihood of death or severe deficits, should the baby
receive resuscitative efforts?

Given this background of uncertainty,44 health care
practitioners, parents, and the courts face considerable
challenges in attempting to draft meaningful guidelines for
the care of the smallest babies. Roe v. Wade45 established
the right to terminate a pregnancy under certain circum-
stances. However, the Justices addressed the complexities
inherent in efforts to determine “when life begins”:

We need not resolve the difficult question of when life
begins. When those trained in the respective disciplines of
medicine, philosophy, and theology are unable to arrive at
any consensus, the judiciary, at this point in the develop-
ment of man’s knowledge, is not in a position to speculate
as to the answer.46,47

This observation may or may not be a satisfactory
answer in determining the gestational age at which abor-
tion is “allowed.” Perhaps more importantly, it does not
shed light on the question of when an extremely prema-
ture infant is considered “previable” and when the infant
is considered to be deserving of full resuscitative efforts.48

The progeny49,50 of Roe further defined the limits of the
right to terminate an undesired pregnancy. In 1992, in
Planned Parenthood of Southeastern Pennsylvania v. Casey, the
court explicitly reaffirmed that the “line should be drawn at
viability.”51 So, “previable” fetuses are not accorded the same
rights as fetuses that have passed 23–24 weeks gestation.
Previable is generally viewed as gestation at which the fetus
is not capable of independent existence outside of the
uterus. Premature fetuses that can be kept alive only with
the use of technology are not considered to be “previable.”
Only fetuses at a gestation that could not survive with
modern NICU care are considered previable.
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What if the child is born alive at 22–24 weeks gestation?
In many states, the fetus could have been aborted at this
gestation.52 However, if the child is born alive, the law may
be considerably more complex.

The survival rate at 23 weeks gestation has recently
reported to be in the 10–30% range, with approximately a
50% incidence of moderate or severe handicap for the 
survivors.53 Two widely respected groups, the Committee
on the Fetus and Newborn and the National Institute of
Child Health and Human Development (NICHD) Neonatal
Research Network, have also published outcome data in
the journal, Pediatrics.54 Data, such as these recent publica-
tions, are often presented to families when they are facing
the extremely difficult decision of whether or not to for ego
resuscitation. Health care providers have striven to provide
families with the most accurate and up-to-date information
to facilitate informed decision-making.

CARING FOR PREMATURE
INFANTS AGAINST PARENTS’
WISHES
HCA v. Miller

On August 17, 1990, Karla Miller was admitted to an HCA
Texas hospital in premature labor. Gestation was estimated
at 23 weeks.55 Because Mrs. Miller had an “infection,” the
obstetrician determined that terminating the pregnancy
would be unsafe for the mother. An obstetrician and
neonatologist met with the Millers to discuss the poor 
outlook for babies delivered at this gestation. After these
discussions, the Millers orally requested that no heroic
measures be provided. Initially, the health care providers
supported the parents’ decision. However, subsequent meet-
ings took place with the obstetrician and hospital adminis-
tration. It was decided that if the baby was born alive and
weighed more than 500 grams, then the baby would receive
resuscitative efforts.56

The obstetrician explained this to Mr. Miller, who again
reiterated the parents’ wishes that the baby not be resusci-
tated. The baby was born “alive,” and was resuscitated.
Sidney Miller survived. She now suffers from “severe phys-
ical and mental impairments,” and it is anticipated that
she will be unable to provide care for herself.57

The Millers sued HCA (the treating hospital was a sub-
sidiary of HCA), under a theory of vicarious liability. The
parents sued because their daughter was treated without
their consent, and they also asserted that the HCA hospital
had vicarious liability because the hospital had a policy
mandating treatment of all newborns weighing greater
than 500 grams, even without parental consent. Finally,
the parents asserted that HCA had direct liability because
the hospital did not have policies in place to prevent this
unwanted treatment of their daughter. The hospital
asserted that parents had no right to refuse life-sustaining
measures.

At the trial court level, the Miller’s were awarded a total
verdict exceeding $60 million.58 In overturning this verdict,

the appellate court ruled that the parents did not have the
right to refuse consent for resuscitation. In making their
decision, the court referred to the Advanced Directive Act. If
life-supporting care is withheld or withdrawn, the Advanced
Directives Act protects physicians, health care profession-
als, and institutions from civil and criminal liability.
However, a patient must be certified as “terminal” before
the health care providers are protected under the act.59 The
court ruled that the condition of Sidney Miller could not
be certified as “terminal” under the Advanced Directives
Act.60 Therefore, there was no parental right to deny “ . . .
urgently needed life-sustaining medical treatment, and 
no court order was needed to overcome their refusal to
consent to it.”61

In reaching their decision, the Texas Appellate Court dis-
cussed three legal issues and potentially competing interests.
Each of these issues is discussed below:
1. Parents have the right to consent for their children’s

medical care.
2. Parents have a legal duty to provide needed medical care

for their children.
3. The state has an interest in guarding the well-being of

minors.

Parents’ Right to Consent
In general, parents are responsible for the care, custody,
and control of their children. This liberty interest is a fun-
damental right and it is protected by the due process clause
of the fourteenth Amendment.62 If care must be provided
on an urgent basis, then the “emergency exception” may
apply. In these situations, a health care provider generally
will be shielded from liability based on lack of consent,
because the provided care was too urgent to obtain proper
consent. The limits of the emergency exception were exam-
ined in a 1920 case, Moss v. Rishworth. A doctor obtained
consent for a tonsillectomy from a sibling. Although the
surgery was indicated and no negligence was found with
the care, the parents prevailed based on their claim of lack
of informed consent.63

The Miller court pointed out that the right for parents to
consent is a fundamental right, but not an absolute one.64

An extensive list of examples was presented in which 
the state was allowed to interfere with parental decision-
making. Instances when the state can interfere with
absolute parental rights include mandatory newborn
screening, mandatory syphilis testing, mandatory immu-
nizations, mandatory hearing and visual exams, mandatory
attendance at school, prohibition on parents putting their
children in the workforce, and court-ordered transfusions
for children.

The Justices also noted that inherent in the right to 
consent is the corollary right to not consent.65 The Cruzan
decision largely empowered families and health care providers
to decide to forgo life-sustaining care in cases of terminal ill-
ness or futility. Consistent with Cruzan, parents generally
have the right to make these surrogate decisions for their
own children.66 Given this background of parents’ right to
determine the care and custody of their children, the court
then examined the two other competing legal issues.
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Parents’ Legal Duty to Provide Needed 
Care to Their Children
Part and parcel of a parent’s right to make health care deci-
sions for their children is the balancing duty of parents to
ensure that their children are receiving necessary care. The
Miller court cited the Texas Family Code,67 and noted that
failure to meet this duty may constitute a criminal act on
the part of the parent.68

State’s Interest in Guarding the Well-Being 
of Minors
Acting as parens patriae, the state has this interest. It is
clear that this interest can directly conflict with parents’
rights and authority. As noted above, the court recited a
partial list of instances when the state may interfere with
parental decision-making. Parents’ fundamental rights and
authority may be restricted by the state, and, in the case of
children, the state has considerable authority to oversee
the care of children. After a detailed discussion of parents’
rights, the right to refuse medical treatment, and the state’s
interest, the court articulates the issue as: Does a parent
have a right to deny urgently needed life-sustaining med-
ical treatment to their child, i.e., to decide, in effect, to let
their child die?

While the Texas legislature has granted parents the right
to withhold medical treatment if their child is terminal,
this right does not exist because the child is otherwise dis-
abled or impaired. In overturning the $60 million verdict,
the appellate court held that “ . . . as a matter of first
impression, a health care provider is not liable in tort for
administering urgently needed life-sustaining medical
treatment to newborn infant contrary to pre-birth instruc-
tions of parents not to do so.69

The appellate court concluded that perhaps an excep-
tion should be made for extremely premature babies that
are likely to be born in such critical condition that sustain-
ing their life is not justified. Having stated this, the majority
points out that such an exception, if desirable, would be a
result of new legislation or a higher court.70,71

Wrongful Birth and Wrongful Life: 
the Appellate Court’s View
The court discusses the concepts of wrongful birth and
wrongful life. Contrasts are drawn with other cases, and then
these issues are dismissed.72,73 The court relies upon an earlier
case and quotes: “The principal reason for this holding was
the impossibility of rationally determining whether the child
had actually been damaged by the birth because to do so
would require weighing the relative benefits to her of an
impaired life versus no life at all.”74

Appellate Court Dissent
The dissent in HCA v. Miller noted that no emergency
existed. The physicians did not attempt to transfer care to
another doctor who would have honored the parents’
wishes. Also, the dissent notes that the hospital and physi-
cians had 11 hours to either obtain a court order or discuss
their thinking with the parents. The dissent points out that
this was not an “emergency,” and it was the appellant’s

indecision and delay that led to the “emergency” nature of
the care being provided. The dissent also noted that the
most important issue is “the best interest of the child,”75

and having a court hearing regarding the resuscitation
would have allowed an impartial panel to make a decision.

Texas Supreme Court Holding in Miller v. HCA
Sidney Miller’s parents appealed to the Texas Supreme
Court. They claimed that the hospital was negligent and
that a battery was committed because they did not consent
to treatment. On September 30, 2003, after Sidney’s 13th
birthday, the Texas Supreme Court issued their final deci-
sion in Miller v HCA.

The Supreme court of Texas agreed with the decision of
the appellate court however the high court used a different
analysis. The high court ruled that Sidney could not be
fully evaluated until after she was born. Therefore, any
decision made prior to birth was not fully informed. After
the infant was born, the physician was faced with an
“emergency” situation, and that emergency did not exist
until such time that the infant was born. Since the physi-
cian did not have time to obtain consent after the birth or
obtain a court order if the parents refused to consent, then
the physician was justified in providing “emergency care” for
the infant. The court ruled that the “emergency exception”
to the informed consent doctrine applied, and therefore the
physician did not need parental permission to resuscitate an
extremely premature infant.

The court did reiterate that informed consent should be
obtained, if this is possible. They stated, “Whenever possi-
ble, obtaining consent in writing to evaluate a premature
infant at birth and to render any warranted medical treat-
ment is the best course of action, but if such consent is not
forthcoming, or is affirmatively denied, courts will decline
to impose liability on a physician solely for providing life-
sustaining treatment under emergent circumstances to a
new-born infant without that consent.”

The court further reasoned that “ . . . the evidence further
established that once the infant was born, the physician
attending the birth was faced with emergent circum-
stances—i.e., the child might survive with treatment but
would likely die if treatment was not provided before
either parental consent or a court order overriding the
withholding of such consent could be obtained. We hold
that circumstances like these provide an exception to the
general rule imposing liability on a physician for treating a
child without consent.”

Therefore the neonatologist’s treatment of Sidney 
Miller was covered by the “emergency exception” to the
informed consent doctrine. Thus, the Millers could not
maintain their claim of battery. The Texas Supreme Court’s
findings have led to robust debate in the medical commu-
nity. Theoretically, any neonatologist in the state of Texas
could disregard predelivery requests by the parents con-
cerning the forgoing of resuscitation. Since a physician
cannot fully evaluate the situation until the infant is born,
then parents’ requests could be ignored.

An article from the Houston Law Review76 argues that the
Texas Supreme Court should have followed the dissent at
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the appellate court level. This article suggests that parents
should be empowered in these cases of birth of extremely
premature infants.

Furthermore, the article suggests that the Texas Advanced
Directives Act should be amended to include extremely pre-
mature infants. As noted above, at the appellate court level,
there was a suggestion that the Texas legislature could
rewrite the law to include extremely premature infants in
the definition of “terminal.”

People v. Messenger

On February 8, 1994, Gregory and Traci Messenger had a
similar experience to the Millers. When Traci Messenger
went into labor at 25 weeks gestation, the parents consid-
ered the very high rate of severe complications for their
son. The parents requested that that their child not be intu-
bated and ventilated. The physician assistant at the Lansing,
Michigan, hospital disregarded the parents’ request and 
intubated the baby boy. At approximately one hour of age,
Gregory Messenger, a dermatologist, removed his son 
from the ventilator and placed the baby in his mother’s
arms. Without mechanical ventilation, the baby died.
The attending physician wrote “homicide” on the death 
certificate. Dr. Messenger was subsequently charged 
with manslaughter.77 Almost exactly one year later, 
Dr. Messenger was acquitted of manslaughter in the death
of his newborn son.78,79

The court cited authority for parents to withdraw care
for their terminally ill children.80 In re Guardianship of Barry
addressed the issue of parents withdrawing care and letting
their terminally ill children die. In this case, the child was
a 10 month old who was terminally ill and “wholly lacking
in cognitive brain functioning.” The parents, as guardian,
petitioned the court to allow the withdrawal of life sup-
port. The trial court granted this request. The District
Appellate Court noted that the trial court, in making their
decision to allow the withdrawal of care, correctly applied
the doctrine of “substituted judgment.”81

The Infant’s Protection Act 
and Montalvo v. Borkovec

Decision-making issues with regards to sick newborns
remains difficult, contentious, and, as George Annas states,
“as intractable today as it was 30 years ago, when it began
to be publicly discussed.”82 Furthermore, while many sem-
inal legal issues in this area are decided by the United
States Supreme Court, the practice of medicine is generally
regulated at the state level, and thus it is imperative that
neonatologists stay abreast of state laws and regulations. In
Missouri, for example, a closely watched statute may make
it criminal to withdrawal support from an extremely pre-
mature infant.

Additionally, as the Miller and other cases demonstrate,
important guidance comes not only from statutes, but also
from case law, which, depending on the court, may or 
may not impact the practitioner directly. A recently decided
Wisconsin case, Montalvo v. Borkovec (discussed below),

could be interpreted as requiring resuscitation of all
extremely premature infants.

The Infant’s Protection Act was passed by the Missouri
legislature in 1999, and indeed survived a gubernatorial veto.
The law currently is not being enforced as a U.S. District
Court ruled it unconstitutional, and a three-judge panel of
the 8th U.S. Circuit Court of Appeals recently upheld this
decision.83 The law makes it a class A felony to cause “the
death of a living infant with the purpose to cause said
death by an overt act performed when the infant is par-
tially born or born.” The term “living infant” refers to any
infant who “has not attained the age of 30 days post birth.”
On its face, extubating any infant in the first 30 days, even
if while withdrawing care as felt to be in the best interests
of the child as agreed upon by the parents and medical
team, would violate the law and subject the physician to
prosecution of a crime punishable by life in prison. Once
again, the law is currently not enforced. Nevertheless it has
been reported that the law did indeed have an impact on
the care of some infants in Missouri.84

While criminal penalties are not at stake, a recent
Wisconsin case has potential implications for Wisconsin
neonatologists. In Montalvo v. Borkovec,85 a neonatologist
who resuscitated a 23-week infant was sued by the parents
for negligence for failing to sufficiently inform them of the
risk of disability to the child following his birth via
cesarean section. The Court of Appeals of Wisconsin, inter-
preting both the common law of Wisconsin and the
United States Child Abuse Protection and Treatment Act
(CAPTA) of 1984, 42 U.S.C. §5101 et seq., otherwise known
as the Baby Doe Regulations, found that the infant’s 
parents had no right to withhold or withdraw treatment.
The implication is that all infants need to be resuscitated,
regardless of the wishes of the parents or providers. Further
decisions or legislation are required to provide further
guidance to neonatologists in this complex area.

WHEN PARENTS REQUEST 
CARE AND CLINICIANS REFUSE
TO PROVIDE CARE
Hudson V. Texas Children’s Hospital

In 2005, the case of Terry Schiavo86 received a tremendous
amount of media attention. While the Schiavo case was
extensively covered in the lay press, a case dealing with a
dying infant in Houston received minimal media coverage.
Sun Hudson87 was born in Houston, Texas, on September
25, 2004, with thanotrophic dwarfism, a lethal form of
congenital dwarfism. As such his prognosis was thought to
be very poor. Like other infants with this ailment, he was
ventilator-dependent and his lungs were unable to expand
to accommodate his growing body. The medical team and
ethics committee felt that withdrawal of support was in his
best interests, but his mother disagreed and fought to keep
Sun on the ventilator. The Advance Directives Act (chapter
166) of the Texas Health and Safety Code allows a physi-
cian to “refuse to honor” a parent’s treatment decision if
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several conditions are met, including agreement by the facil-
ities’ ethics committee and a ten-day delay during which the
hospital must try to find a facility that will accept transfer of
the patient. In this case the hospital contacted 40 other facil-
ities, none of whom would accept transfer. Consequently, a
Texas Probate Court judge allowed the hospital to extubate
Sun against the wishes of his mother and he passed away
shortly after he was extubated on March 15, 2005.

The Sun Hudson case is noteworthy in that a newborn’s
life-sustaining treatment was removed against the wishes
of the legal guardian. As this case and the Schiavo case
illustrate, it can be quite contentious when caregivers with-
draw treatment without unanimous family consent.
Caregivers should generally take all necessary steps to help
reconcile the views of the family and the health care team.
Legal actions may commence if family members feel that
these decisions were made without their consent.

Smalling v. Gardner

On March 4, 2000, Stephanie Wortham Smalling gave
birth at 23 weeks gestation to Skyler Kennedy Wortham-
Krause. Apparently, no resuscitation was offered, and the
parents were told that Skyler died within a few minutes of
birth. In their court action, the parents maintained (among
other allegations) that Skyler lived for at least two hours,
and that she may have lived without comfort from her
family. The family also maintained that proper care may
not have been provided for their daughter. The parents
also maintained that they were deprived of the right to
nurture their child and that they (the parents) were denied
the right to make informed decisions about the type of care
Skyler might require or receive. The parents maintained
that Skyler was denied “ . . . proper attention, comfort, or
custodial or palliative care.”88 Of note, the parents did not
produce an expert witness to support their claims that the
physicians’ care deviated from that of a reasonably prudent
physician. In an unreleased opinion, the Texas Appellate
Court concluded that the physicians’ failure to properly
inform the family may have been wrong. However, 
the parents must show that the physicians did not act as
reasonably prudent physicians.

In this case, the physicians elected to not resuscitate an
infant born at 23 weeks gestation. The parents maintain
that they were not given an opportunity to participate in
the decision-making process. The court found the parents
would need to present evidence that the care provided was
substandard.

HANDICAPPED NEWBORNS
Baby Doe

There has been considerable interface between the legal
system and those that care for “handicapped” newborns.
The very definition of handicap, the allowable limitations
on care provided for handicapped newborns, and the reme-
dies available to babies, families, hospitals, and the state
have been extensively debated and, in some cases, litigated.

During the early 1980s a series of court cases brought the
issue of handicapped newborns to the mainstream.

Baby Doe only lived for six days. His brief life precipi-
tated tremendous controversy89 and plunged the neonatal
community into a prolonged debate. Within three years of
his death, the American Medical Association, the American
Academy of Pediatrics, the Reagan Administration, and the
United States Supreme Court would be involved in the
debate. In 1983, when the U.S. Supreme Court denied cer-
tiorari,90 the matter was far from resolved. More than 
20 years after his death, the legacy of Baby Doe still affects
the care provided to handicapped newborns all over the
country.91

Infant Doe was born with Down syndrome on April 9,
1982 in Bloomington, Indiana. Despite the fact that 
children with Down’s exhibit a wide range of developmen-
tal delay, Down syndrome is not considered to be a fatal
syndrome. As is often the case with babies with Down syn-
drome, Infant Doe had an anomaly of the gastrointestinal
tract. Although not the most common atresia associated
with Down syndrome, Infant Doe had esophageal atresia.92

This anomaly prevents the external intake of fluid and
nutrition. Without surgical correction, the baby would die.
After the health care team spoke with the parents, the deci-
sion was made to withhold food and water until the baby
died. Absent the diagnosis of Down syndrome, deferring
surgical correction would not even have been considered
as an option.

Baby Doe had a correctable surgical problem and an
underlying syndrome that would lead to mental retarda-
tion. The baby was allowed to die because he had Down
syndrome. Many observers felt that the decisions to defer
surgery and to withhold nutrition were unreasonable.
Many questioned the parents’ rights to make such a deci-
sion for a child with a nonfatal syndrome such as Downs.
A national controversy erupted following the baby’s death.
Amidst the controversy, advocates for the handicapped
relied upon Section 504 of the Rehabilitation Act of 1973,93

which prohibits discrimination based on handicap.
Subsequently, the Department of Health and Human

Services issued guidelines that were designed to prevent
handicapped newborns from being deprived of life-saving
therapies solely because they were handicapped. At the
request of President Reagan, a strong federal role was sug-
gested in ensuring care be provided for handicapped new-
borns. Hospitals that received federal funds were required
to post, “in a conspicuous place,”94 a notice that a “hotline”
was available for anyone to report a violation of the law to
the Department of Health and Human Services. The
American Academy of Pediatrics and other groups contested
these guidelines. Ultimately, the guidelines were declared
invalid.

Baby Jane Doe

On October 11, 1983, Baby Jane Doe was born with
meningomylocoele, hydrocephalus, and other anomalies.95

The baby’s parents refused to give the hospital consent to
repair the spinal defect and to drain the hydrocephalus.
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The parents opted for nutritional support and antibiotics
with the hope that the skin would grow over the defect
and protect it. An attorney, who was unrelated to the fam-
ily, filed for the appointment of a guardian ad litem for the
baby. The federal government subsequently brought 
suit, under Section 504 of the 1973 Rehabilitation Act,96

to discover whether or not the baby was the victim of 
discriminatory withholding of medical care based on her
handicap.

The district court held that the federal government
could compel access to the medical records in this case.
This holding was overturned during the appellate process.
The Second Circuit of the United States Court of Appeals
affirmed97 that the Department of Health and Human
Services lacked the statutory authority to conduct the
investigation and to access the medical records of Baby
Jane Doe. This court also affirmed that the hospital was
honoring the reasonable medical decision-making of the
parents.

This case reached the U.S. Supreme Court in 1986. 
As noted above, in the original Baby Doe case, the United
States Supreme Court denied certiorari. However, the High
Court did ultimately consider the issue of the care of hand-
icapped newborns.98 In this case, the court not only
reviewed the facts of the present case, Baby Jane Doe, but
they also recapped the judicial history of Baby Doe.

The United States Supreme Court found (1) the parents
had made a reasonable medical decision that could 
have been consistent with the best interests of the child,
(2) withholding the surgical treatment was not discrimina-
tory, and (3) the trial court had abused their discretion by
allowing the proceedings to go forward.99

The Supreme Court ruled that in order to violate Section
504, an “otherwise qualified” would have to be denied care
“solely by reason of his handicap.” The Supreme Court
concluded that, absent parental consent, the withholding
of treatment from a handicapped infant cannot violate
Section 504.100

ANENCEPHALY
Baby K

Anencephaly is a neural tube defect101 that leads to pro-
found abnormality of brain development. The skull is
incompletely formed and part of the brain is exposed to
the amniotic fluid. In general, there is complete absence of
the cerebral cortex and other vital neural structures. If the
pregnancy is not terminated through spontaneous or sur-
gical abortion, the newborns generally live for a few days
or weeks. Absent heroic intervention, theses babies gener-
ally die very soon after birth.102

In October 13, 1992,103 Baby K was born with anen-
cephaly. The baby had respiratory distress. She was placed
on mechanical ventilation so that her diagnosis could be
confirmed, and so that the situation could be completely
explained to her parents. Because of the extremely grim
prognosis, the doctors recommended that the baby only
receive warmth, fluids, and nutrition. The mother, based

on her firm religious beliefs, insisted that the baby receive
mechanical ventilation if needed to sustain the baby’s life.
The hospital’s efforts to transfer the baby to another facility
were unsuccessful. After she no longer required intensive
care, Baby K was transferred to a nursing home.

Baby K was readmitted to the original hospital on three
occasions for respiratory distress. Each time, the mother
insisted on intubation and mechanical ventilation. The
hospital felt that providing this care was morally and ethi-
cally inappropriate, and they sought judicial intervention
to allow them to stop providing what they perceived to be
as, futile treatment. The hospital wanted clarification if they
were obligated to provide emergency medical care for Baby
K. Baby K’s guardian and her father joined in the action, as
they also felt that the baby should not be offered mechan-
ical ventilation.104 The mother prevailed. The case reached
the 4th Circuit of the United States Court of Appeals in
1994.105 This 4th Circuit affirmed the findings of the lower
court, namely, that the hospital was obligated to provide
the requested care under the Emergency Medical Treatment
and Active Labor Act106 (EMTALA). This act requires that
participating hospitals provide emergency stabilizing treat-
ment to any person with any emergency medical condi-
tion if that treatment is requested on their behalf. This act
was known as “antidumping” legislation to prevent 
hospitals that received federal funds from withholding
treatment or transferring unstable patients based on the
patient’s ability to pay.

The courts found that an anencephalic baby was hand-
icapped and disabled,107 and that the hospital could not
circumvent the mother’s request for life-saving interven-
tion. The sole reason to withhold therapy would be the
anencephaly, and this withholding would violate
EMTALA as well as the Americans with Disabilities Act
(ADA).108

ETHICS
In neonatology, as in most medical specialties, there is 
considerable crossover between law and ethics. Those who
take care of sick newborns regularly deal with concepts
such as informed consent, autonomy, right to die, surro-
gate decision-making, beneficience, nonmalfeasance,
truth-telling, etc. On a daily basis, health care providers
and families must face extremely sensitive issues while 
caring for the most fragile of patients. The overall trend 
has been toward parental autonomy as long as reasonable
decisions are being made.

While a detailed review of perinatal/neonatal ethics is
beyond the scope of this chapter, complex ethical issues
are inherent in all of the court cases contained herein. The
very essence of “personhood” or being “born alive” is a fun-
damental issue in many of the most challenging NICU
cases. What are the limits on a parent’s right to make health
care decisions for their newborns? When is it acceptable to
forgo resuscitation on an extremely premature baby?109

What are the limits of viability? At what gestation, if any,
should a physician (or judge) be able to “overrule” a parent’s
request?
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While some difficult questions have been addressed by
the legislative and judicial branches, many more complex
issues await resolution. In some cases, such as Baby K,110

physicians have been given the clear message that they
cannot be solely guided by their own ethical principles. 
Yet in other cases, such as Miller, the parents’ rights and
ethical convictions were overruled. Given the available
information, it appears that the Millers made a loving,
informed, and heart-breaking decision regarding the care
of their child. Because of legal uncertainties, the Millers’
ethical convictions were discarded by the health care 
system and the judicial system.

One notable, guiding ethical principle that has emerged
from the last 20 years of neonatal cases is the “best inter-
est” standard.111 In a case brought before the District of
Columbia Court of Appeals, a neglected child’s guardian
determined that a “do not resuscitate” (DNR) order was in
the best interest of that child. The court supported the
guardian’s decision and ruled that the “best interests” of
the child standard, rather than “substituted judgment”
standard, applied with respect to DNR determination.

For many years, the “substituted judgment” standard
was used. In a situation where the patient is unable to 
communicate their own wishes, the “substituted judg-
ment” principle compelled the guardian or decision-maker
to determine, as best they could, the appropriate course of
action based on what the incapacitated individual would
have decided. Because a sick newborn has never been able
to communicate their intentions, a guardian makes essen-
tially all the health care decisions. This case clarified that
the “best interest” standard was most appropriate. This test
simply asks if the decisions being made are consistent with
the child’s best interest.

SUMMARY AND CONCLUSIONS
At the border of fetal existence and “personhood” is a largely
undefined legal transition. The critically ill newborn often
exists at this legal crossroads. As a fetus, Roe v. Wade and its
progeny govern. After being born alive, the sick newborn
can still be distinguished from other persons. There is a
small, but growing, body of law that governs the “never
aware,” and the “never competent.” In some instances, the
courts have based their holding on the fact that extreme 
prematurity is not necessarily “terminal,” and therefore with-
holding or withdrawing care is not an available option to
the parents/guardians. Other courts have found that forgo-
ing resuscitation may be acceptable medical practice.

On the one hand, various courts have said that the 
parents do not necessarily have the right to refuse resusci-
tation. On the other hand, Dr. Messenger removed his 
own son from the ventilator and was found innocent of
manslaughter.

How does one reconcile the Miller case and the Messenger
case? If an extremely premature baby is resuscitated against
the parents’ wishes and the baby is tremendously damaged
as the result of that prematurity, then the parents cannot
sustain a cause of action. However, if an extremely prema-
ture baby is resuscitated against the parents’ wishes, and

the father removes the baby from the ventilator, no homi-
cide has been committed. So what is the legal standing of
a critically ill newborn? In one case, these babies can be
cared for against the parents’ wishes with no liability for
the caregivers. In the other case, the infant can be removed
from support by the parents against the caregivers’ wishes,
and there is no liability for the parent.

Further complicating the picture is the Smalling case. In
this case the parents maintain that their 23-week gestation
infant was allowed to die without their permission. They
maintain that they were not adequately consulted in the
decision-making process and that denying resuscitation to
their infant may not have met the standard of care for a
neonatologist. The court ruled that the Smalling family
must support their claim with expert testimony. Attempts
to reconcile the findings in Miller and Smalling raise various
questions. Is resuscitation of a 23-week infant “standard of
care”? Is there liability for a neonatologist that resuscitates
a 23-week infant without parental permission? In the Miller
case, the answer is “no.” Is there liability for a neonatolo-
gist that does not resuscitate a 23-week infant even if the
parents may have desired resuscitation? In the Smalling
case, the answer is “no.” Of note, these are both very recent
cases and both cases were adjuticated in the state of Texas.
It would appear that Texas neonatologists may be free to
use their own discretion when deciding whether or not to
resuscitate extremely premature infants. Resuscitation
without permission leads to no liability (Miller). Foregoing
resuscitation without permission leads to no liability
(Smalling).

The Baby K case adds yet another dimension to the legal
landscape. Given the extremely grim prognosis for anen-
cephalic babies, the Baby K case was largely seen as a strong
vindication of parents’ right to determine the care of their
children. The case also sent a clear message to doctors 
and other health care providers that their personal ethics
will be subjugated to parental wishes, even if the parental
request is perceived as extremely unreasonable. Providing
ventilatory support to a child without a cerebral cortex was
mandated by the court.

For thousands of years, medical care has been provided
based on benefit to the patient.112 In the case of Baby K, the
court mandated that doctors provide what is largely
viewed as futile and inappropriate care. In the Miller case,
the court found that the parents could not recover when
their daughter received care that the parents felt was futile
and inappropriate. In the Messenger case, the court found
that the father was not criminally liable for an unautho-
rized termination of care that he felt was futile and inappro-
priate. In the Gardner case, the parents could not maintain
a cause of action unless they could demonstrate that refus-
ing to resuscitate is not “standard of care.” In Montalvo, 
the court implies that all premature infants must be 
resuscitated.

Given this body of apparently conflicting law, no court
has fully clarified the underlying issue of the legal status 
of extremely sick and premature newborns. Thus far, 
courts have done little to provide needed direction for
neonatologists, obstetricians, staff, hospitals, and parents
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of sick newborns. Perhaps the state legislatures will inter-
vene. Until a higher court or legislature deals definitively
with these issues, the care, withholding of care, and with-
drawal of care for critically ill newborns will continue to be
surrounded by legal uncertainty.
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