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COMPETENCY IN GENERAL
In American society there are few aspects of human
endeavor that are not affected in some way by the law.
Generally, for someone to “lawfully” engage in some
endeavor and be held accountable for his or her actions he
or she must be competent. Essentially, “legal” competency
refers to “having sufficient ability … possessing the natural
or legal qualifications [to engage in something as recognized
by law].”1 This definition is deliberately vague because the
term competency refers to a broad concept that encompasses
many different situations and legal issues. As a consequence
the definition, requirements, and application of the term
can vary greatly, depending on the act or issue in question.
Regardless of the circumstance, however, the law seeks to
underscore a basic assumption: only acts of a relatively
rational person are to be afforded recognition by the public.
In doing so the law attempts to reaffirm the autonomy of the
individual and the general integrity and value of society.

Generally, competency refers to some minimal mental,
cognitive, or behavioral trait, ability, or capability required
to perform a particular legally recognized act or to assume
some legally recognized role. Appendix 32-1 identifies a
sample of different situations in which competency is 
typically an essential component. The term capacity, which
is frequently interchanged with and mistaken for the word
competency, refers to an individual’s actual ability to under-
stand, appreciate, and form a relatively rational intention
with regard to some act.

Appendix 32-2 identifies several human acts for which
capacity is legally defined for the purpose of determining
whether a person’s actions can be legally recognized as com-
petent. As a distinction, the term incompetent is applied to an
individual whose actions fail a legal test of capacity. When
such a designation is made, the individual is considered by
law to be mentally incapable of performing a particular
legally recognized act (e.g., executing a will or making med-
ical decisions) or assuming a particular legally recognized
role (e.g., serving as a guardian or participating in a trial).

Several important distinctions about competency must
be clarified. First, the adjudication of incompetence is 
subject or task specific. In other words, the fact that a 
person is adjudicated incompetent to execute a will, for
example, does not automatically render him or her incom-
petent to do other things, such as consent to treatment or
testify as a witness. Accordingly, determinations of compe-
tency should be made on a case-by-case basis with regard

to a person’s present mental capacity and the specific legal
right or act that he or she wishes or is asked to exercise.
Second, a finding of incompetency does not translate 
into and should not be interpreted as a finding of mental
illness. The threshold question in any civil or criminal com-
petency inquiry is the ability to understand and engage 
in whatever legal requirements are defined for a given act
(e.g., make a contract, stand trial, or marry). A person may
be actively delusional, mentally retarded, or deaf and mute
yet still meet the legal specifications associated with certain
competency tests. Third, legal incompetency is not 
synonymous with the need for psychiatric treatment. The
fact that a patient is or is not competent has no bearing on
his or her need for treatment nor does such a finding nec-
essarily equate with finding an individual dangerous to self
or others. Fourth, incompetency and insanity are two
entirely distinct concepts, although they are commonly
confused with one another. In addition to different legal
requirements for their determination, they are viewed from
opposite temporal contexts. Legal competency reflects an
individual’s present capacity to engage in an act at the time
of an evaluation. Legal insanity and questions regarding
criminal responsibility refer to a person’s ability, mental
state, or both at the time of the offense. Insanity is therefore
a historical perspective.

THE LAW IN GENERAL
Generally the law recognizes only those decisions or choices
that have been made by a competent individual. The rea-
son for this is that the law seeks to protect the incompetent
from the effects of his or her actions and from being taken
advantage of because of his or her lack of capacity. Persons
over the age of majority, which is now 18 years,2 are 
presumed to be competent.3 However, this presumption
can be rebutted based on evidence of an individual’s 
incapacity.4

The issue of competency, whether in a civil or criminal
context, is commonly raised in cases involving two classes
of parties—minors and persons appearing to be mentally
impaired. In many situations minors are not considered
legally competent and therefore require the consent of a
parent or designated guardian. There are, of course, excep-
tions to this general rule, such as minors who are consid-
ered emancipated5 or mature6 and some cases of medical
need7 or emergency.8

Ch32-A03753  12/7/06  11:08 AM  Page 325



The mentally impaired individual presents a slightly 
different problem in terms of competency. Lack of capacity
or incompetency cannot be presumed based on either
treatment for mental illness9 or institutionalization.10

Moreover, evidence of significant mental illness, such as
acute psychosis or chronic schizophrenia, does not in and
of itself render a person incompetent in any particular area
or in all areas of functioning. Instead, such a condition
should trigger an assessment to determine whether a per-
son is incapable of making a particular kind of decision or
performing a particular type of task as defined or required
by law. When there is a question about a person’s mental
status with regard to the capacity to engage in some legal act,
one commentator suggests that two questions be addressed:11

1. Is there evidence of mental illness or deficiency 
(e.g., alcohol-induced, age-related, organic, etc.)?

2. If so, does this condition prevent the person from satis-
fying the relevant legal test or criterion for competency?
Thus although it is not always obvious from the legal

tests themselves (Appendix 32-2), there is typically a
threshold condition of cognitive or mental illness or defi-
ciency that serves as a qualifying consideration. However,
such conditions, no matter how seemingly severe, should
not trigger reflexive examinations intended to “confirm” a
premeditated finding of incompetency. Respect for indi-
vidual autonomy12 demands that individuals be allowed to
make decisions of which they are capable, even if they are
seriously mentally ill. As a rule, therefore, a patient or 
person with a history of mental illness generally must be
judicially declared incompetent before he or she loses 
the legal power to do what adults who are not mentally 
ill have the legal right or power to do.

COMMON COMPETENCY 
AREAS
Civil Law

Consent to Medical Treatment
One of the most controversial and vexing areas of poten-
tial substitute decision-making concerns the medical 
treatment of individuals whose competency is in question.
The doctrine of informed consent, as described in the 
following section, was developed to address this issue.
Historically, concern about patient decision-making has
centered around two essential but sometimes conflicting
purposes—individual autonomy and rational decision-
making.13 As one commentator aptly summarized, the
interest in protecting autonomy in treatment-related 
decision-making is not merely a matter of the value that 
is placed on liberty or freedom for its own sake. Protection
of autonomy also serves to humanize the physician–patient
relationship and to restore the balance of authority between
the physician and the patient on whose body or mind the
proposed treatment would intrude.14

The Doctrine of Informed Consent Under the doctrine of
informed consent, health care providers have a legal duty

to abide by the treatment decisions made by their patients
unless a compelling state interest exists. The term informed con-
sent is a legal principle in medical jurisprudence that gener-
ally holds that a physician must disclose to a patient sufficient
information to enable the patient to make an “informed”
decision about a proposed treatment or procedure.15

For a patient’s consent to be considered informed, it must
adequately address three essential elements—information,
competency, and voluntariness. In general the patient
must be given enough information to make a truly know-
ing decision, and that decision (consent) must be made
voluntarily by a person who is legally competent. Each of
these requirements must be met, or any consent given will
not be considered informed or legally valid.

Competent Medical Decision-Making Only a competent
person is legally recognized as being able to give informed
consent. For health care providers working with patients
who are sometimes of questionable competence because of
mental illness, narcotic abuse, or alcoholism, this issue can
be particularly important. The law presumes that an adult
is competent unless he or she has been either judicially deter-
mined incompetent or incapacitated by a medical condi-
tion or emergency. The mere fact that a person is being
treated for a mental illness16 or is institutionalized17 does not
automatically render him or her incompetent. However, 
in addition to instances in which a patient’s competency 
is manifestly suspect (i.e., he or she is acutely psychotic),
there are several other circumstances in which competency
considerations may be raised. First, and likely the most
common, a patient of uncertain competency may refuse
clearly necessary treatment; such a decision is especially
questionable if the explanation for the refusal is illogical or
indicates poor comprehension of the treatment informa-
tion provided. Second, a physician may seek a consultation
regarding the ability of a patient who is to undergo a 
significant medical procedure but is of questionable com-
petency to give informed consent. This consideration may
have more to do with protecting the physician against 
possible liability than with respect for patient liberty and
autonomy. Third, a competency evaluation may be sought
for a patient who has been legally found to be incompetent
in one context (e.g., testamentary capacity) but “appears”
to be competent in another context (e.g., giving informed
consent to pursue a circumscribed course of treatment, such
as drug therapy). Again, this practice may be motivated more
by defensive medicine than deference to patient rights.

Notwithstanding the reasons that a person’s competency
to make medical decisions is questioned, the manner in
which such a determination should be made is rarely
described in the law and is not universally understood and
practiced in the various health care professions. Instead,
the treating provider (theoretically) is left to engage in a
thoughtful analysis of the existing circumstances and arrive
at a reasonable determination. From a legal perspective,
the term competency is narrowly defined in terms of cogni-
tive capacity.18 Because there are no set criteria for deter-
mining a patient’s competence, some commentators have
likened “the search for a single test of competency to 

326 Competency and Capacity: A Primer

Ch32-A03753  12/7/06  11:08 AM  Page 326



a search for a Holy Grail.”19 Regardless of the lack of a 
standard, health care providers should ensure that at a
minimum the patient is capable of the following:20

1. Understanding the particular treatment being offered.21

2. Making a discernible decision, one way or another,
regarding the treatment being offered.22

3. Communicating, verbally or nonverbally, that decision.23

To assist with what can be a daunting determination 
for some health care providers to make on behalf of some
patients and under some circumstances, asking the follow-
ing straightforward questions can help in the assessment of
a patient’s capacity: What is the patient’s primary health
problem at this time? What intervention was recommended?
If the recommended intervention is implemented, what 
is likely to occur? If the recommended intervention is not
pursued, what is likely to happen? What is the basis of the
patient’s decision to accept or refuse the recommended
intervention?24

Mentally ill patients who have been determined to lack
the requisite competency to make a treatment decision,
except usually in an emergency,25 will have an authorized
representative or guardian appointed to make medical
decisions on their behalf.26

Capacity to Contract
To execute any business transaction between two parties, the
law recognizes that each party must have sufficient capacity
to give free and relatively knowing consent to enter into an
agreement or contract. Minors and the mentally incompe-
tent historically have been recognized as being incapable of
executing a legally recognized transaction because of their
presumed lack of the requisite cognitive capacity.

This presumption can be traced back as far as Roman
law, which held that “an insane person cannot contract
any business whatever because he does not know what 
he is doing.” Similarly the common law of contracts in
England required that two persons who wished to enter
into a business agreement had to reach a “meeting of the
minds.” If one of the parties lacked the necessary mental
capability to reach such a meeting, the law would not 
recognize the contract.

In Dexter v. Hall the U.S. Supreme Court commented on
the effect that mental illness could have on the legality of
a contract:

[T]he fundamental idea of a contract is that it requires the
assent of two minds. But a lunatic, or person non compos
mentis (“not of sound mind”), has nothing which the law
recognizes as a mind, and it would seem, therefore, upon
principle, that he cannot make a contract which may have
efficacy as such.27

As noted in the introduction, evidence of mental illness
is not “per se” evidence of incompetency. Therefore for the
“lunatic” in Dexter to legally be considered incapable of
executing a contract, he or she would have to demonstrate
a present inability to meet the applicable standards for
doing so as defined by law.28

The lack of capacity to contract may be total or partial.
In cases of total incapacity a person is unable to enter into

any contractual obligation, and any attempt to do so would
be considered void. For instance, a person whose property
is under the supervision of a legal guardian as a result of a
legal adjudication of incompetence is considered “totally
lacking contractual capacity.” Capacity to contract also may
be partial, as is generally the case with minors, the men-
tally ill, and persons whose cognitive faculties have been
impaired by drugs, alcohol, or medication.29 The extent 
of the ability of such persons to legally contract depends
on the nature of the transaction and the surrounding 
circumstances.

The interests of commerce underlie the basic values
associated with requirements of competency in contracts.
When the incapacity or mental unsoundness of one of the
parties affects a contract, two contrary public policies come
into play. From a business perspective there is a funda-
mental view that the security of the transaction should be
upheld to promote the development of commerce and ensure
that the reasonable expectations of the parties are met.
However, there is a countervailing public policy grounded
in notions of morality and fairness that states that persons
who are unable to appreciate the consequences of their
actions should not be held accountable for them.

At one time the law regarding contracts entered into 
by persons lacking capacity held that such contracts were
void.30 However, the overwhelming weight of modern
authority is that such contracts are merely voidable at the
incompetent person’s election.31 One exception to this rule
is the party who is so mentally disabled that he or she has
been adjudicated mentally incompetent and a guardian of
the property had been appointed before a given transaction
was entered into. In many states a contract made under
such circumstances would be considered void.32

Generally, mental incapacity rising to the level of incom-
petency to contract is said to exist where a “party does not
understand the nature and consequences of his acts at the
time of the transaction.”33 This rather broad and flexible
definition often leads to the implicit conclusion that, if the
contract is fair and beneficial to the individual alleged to
be incompetent, he or she was (would be considered) “sane”;
otherwise the tendency is to find him or her incompe-
tent.34 The more contemporary view uses a cognitive test
(“ability to understand”) and may conclude that the con-
tract is voidable if the party “by reason of mental illness or
defect. . . is unable to act in a reasonable manner in relation
to the transaction and the other party has reason to know
of this condition.”35 This approach allows the incompetent
person to disaffirm an agreement or contract that he or she
might be capable of understanding but because of some
infirmity was without power to resist entering into.36

Cases involving challenges to a party’s competency 
typically involve one of two scenarios. In the first scenario
there is evidence of a mental condition that impairs a 
person’s cognitive ability (the ability to understand the
nature and consequences of the proposed transaction). 
In the second scenario the evidence indicates that there 
are mental conditions that impair a party’s motivation or
ability to act rationally. When a party to a contract lacks
cognitive capacity, the contract is voidable without regard
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to whether the other person knew or had reason to know
of the mental impairment. However, when one party has
impaired motivational control, the contract is usually held
to be voidable only if the other party knew or had reason
to know of the mental condition (e.g., alcohol or narcotics
intoxication).37

Finally, there are two situations—restitution and necessity—
in which the incompetency of a party may not necessarily
void the provisions of an agreement. Sometimes a contract
may be executed and its conditions performed before the
issue of competency is raised. A person seeking to avoid a
contract has the burden of proving why it should be voided.

Generally, if one party is incompetent and the contract
is still to be executed38 or if the contract is based on grossly
inadequate provisions,39 rescission or cancellation will be
granted. If, however, the other party had no reason to
know of the mental infirmity and the contract is not 
otherwise unfair, the right to void the agreement may be
lost to the extent that the contract has already been 
executed.40 In the latter situation, at the least the incompe-
tent party would have the responsibility to place the other
party in the status quo ante (or place he was in before 
the contract).

In such situations, mental incompetents, like minors,
cannot void a contract in which “necessities of life” have
been provided.41 Whether a good or service is considered 
a necessity is a matter for the jury, but certainly food, 
shelter, and clothing qualify. Other provisions, such as
medical assistance, legal services, and transportation, 
usually are evaluated based on the party’s situation at the
time of the contract.

Wills and Testamentary Capacity
A second area of business activity in which competency is
a significant legal factor is the execution of a will. As with
contracting, the competency to execute a will is not a 
matter of general competency but rather is related to spe-
cific legal requirements associated with formulating a will.
For example, if the individual writing the will, or “testa-
tor,” is judged to be without the requisite competency
(referred to as testamentary capacity) at the time of writing
the will, the will would not be admitted to “probate” and
would not be judged legally valid. If this occurs, the will’s
terms or provisions have no legal effect. In these situations
the distribution of the testator’s estate is guided by any
valid will that exists. If no other will is available, the rules
of “intestate secession” (which favor the immediate family
and relatives) are applied. If no immediate family is avail-
able, the estate can “escheat” (or revert) to the state.

The conveyance of property through some form of testa-
mentary process has a long and colorful history. Before the
sixteenth century there was no law recognizing the written
conveyance of real property to third parties. Typically,
property rights were passed from one person to another or
from one family member (e.g., father) to another (e.g., eldest
son) in the form of an oral agreement or understanding.
Public declaration or formal written representation of 
this change of ownership was uncommon and generally
had no legal effect even if executed. The basic integrity and

good faith of the two parties involved provided the basis of
any exchange of property. If a person died without settling
his estate, personal or real, his personal possessions were
considered to be “up for grabs” and the local authorities,
acting in the name of the king or crown, typically seized
his real property. In 1540 the first English Statute of Wills
was passed.42 This statute and its later amendments author-
ized wills of land, provided that they were in writing. 
No other formality was required.

Today the law recognizes that a person may dispose of
his or her property in any way he or she sees fit as long as
it does not violate state law. However, for a will to be 
considered valid, it, like a contract, must be executed
knowingly and voluntarily. Challenges to the validity of a
will frequently concern whether the testator had sufficient
testamentary capacity when making the will or was free from
any undue influences (i.e., the will was voluntarily made).

Any person wishing to execute a legally binding will
must possess, among other things, testamentary capacity.
Analogous to the fundamental criminal law concept of men-
tal competency, testamentary capacity involves an individ-
ual having a certain level of understanding of what he or
she is doing in disposing of his or her property. There are
no hard and fast rules or requisite elements that define 
testamentary capacity. However, the majority of jurisdic-
tions in the United States require some variations of the
elements articulated in the early English case, Banks v.
Goodfellow.43 In Banks the court fashioned the following
five-part test:

To make a valid will one must be of sound mind though he
need not possess superior or even average mentality. One is
of sound mind for testamentary purposes only when he can
understand and carry in his mind in a general way:

1. The nature and extent of his property,
2. The persons who are the natural objects of his bounty, and
3. The disposition which he is making of his property. 
He also must be capable of:
4. Appreciating these elements in relation to each other,

and
5. Forming an orderly desire as to the disposition of his

property.

If a will is challenged on the basis that the testator
lacked the requisite capacity, a probate judge will generally
inquire the following: Was the testator aware that he or 
she was making a will? Was he able to assess and appraise
the amount and value of the property? Was he aware of 
his legal heirs? Finally, was there some organized or
rational scheme to the distribution of the property?

In assessing each of these or similar criteria a probate
judge will entertain any evidence by the challengers that
indicates a contrary finding of fitness. As with all questions
involving adults and issues of competency, a testator is 
presumed to possess the requisite capacity. Therefore the
burden is on the challenger to prove that at the time the
will was made the testator lacked the requisite capacity.

In determining whether testamentary capacity exists
under the standards already articulated, the law does not
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require a high degree of capacity or extensive knowledge.
As with many tests of competency, only a minimum level
of functioning is required. For example, in In re Estate of
Fish,44 a New York appellate court held that a testator “did not
need to know the precise size of estate” to be considered
competent.

Similar to other areas of competency, the presence of an
apparent disability, infirmity, or mental dysfunction, such
as mental illness, alcoholism, or narcotics addiction,45 does
not automatically invalidate an individual’s testamentary
capacity. Although these conditions can cloud or impair a
person’s ability to think and reason, the extent of any adverse
effect is variable and therefore must be assessed. Moreover,
even a person who is or appears to be significantly impaired
should not be presumed to lack testamentary capacity. For
example, if the will is written during a “lucid interval,” it
can be deemed valid.46 Similarly, evidence of personality
quirks, abnormalities in perception, idiosyncrasies, or for-
getfulness in and of themselves generally are not sufficient
to support a claim of testamentary incapacity.

Guardianship
Guardianship can be defined as the delegation by the 
state of authority over an individual’s person or estate to
another party. Historically the state or sovereign possessed
the power and authority to safeguard the estate of incom-
petent persons.47 This traditional role still reflects the 
purpose of guardianship today. In some states there are
separate provisions for the appointment of a “guardian 
of one’s person” (for health care decision-making) and a
“guardian of one’s estate” (who has the authority to, for
example, make contracts to sell one’s property).48 This 
latter type of guardian is frequently referred to as a conser-
vator, although this designation is not uniformly used
throughout the United States. Further distinctions found
in some jurisdictions are general (plenary) and specific
guardianships.49 As the name implies, the latter type of
guardian is restricted to exercising decisions about a par-
ticular subject. For instance, the specific guardian may be
authorized to make decisions about major or emergency
medical procedures while the disabled person retains the
freedom to make decisions about all other medical matters.
General guardians, in contrast, have total control over the
disabled individual’s person, estate, or both.50

Determination of Need A guardian is necessary only
when there is some question as to whether the individual
is de facto (actually) incompetent. An interesting aspect of
the guardianship proceeding is its relatively flexible and
relaxed atmosphere. In most states any interested person
can petition to have someone declared incompetent and
subject to guardianship.51 Often there is no requirement 
of a specific allegation in the petition, and notice to the
respondent is limited to the fact that a hearing will be
held.52 At the hearing itself the respondent frequently has
no right to counsel53 or trial by jury.54 In some jurisdictions
the respondent is rarely present.55 If counsel is appointed,
he or she is often designated as a guardian ad litem and is
free to act in what he or she believes is in the respondent’s

best interest.56 Moreover, if the respondent is determined
to be in need of a guardian, he or she usually bears the 
burden of challenging that issue at a later time if he or she
is no longer in need of a guardian.57 At a later hearing, such
a person is placed in the awkward position of persuading
the court that the situation has changed and he or she is
now competent. This hearing is required even though the
respondent has had no opportunity to manage his or her
own affairs, which would be compelling evidence that
competency has been restored and a guardian is no longer
needed.

The informality and procedural permissiveness that define
a guardianship proceeding are matched by the vagueness
of the standards by which the need for a guardian is deter-
mined. For a general guardianship, most jurisdictions sim-
ply require evidence of deficient mental status (e.g., mental
illness or senility) and incapacity to “care for oneself or
one’s estate.”58 Standards for specific guardianship are not
much better than are those for general guardianship in
providing concrete requirements or descriptions. Despite
this lack of rigor in definition, some state courts require
considerable evidence of incompetency and incapacity
before they will order guardianship.59 Other courts are less
stringent in their scrutiny of the facts.60

Selection Anyone can petition the court to become 
a guardian over the person or estate of another. A diver-
sity of parties may be appointed, ranging from family
members and relatives to government agencies and law
enforcement authorities.61 As a rule, the selection of one
guardian over another is more likely than not a matter 
of policy or law.

Role After appointment, the guardian is generally
charged with the responsibility to safeguard an incompe-
tent individual’s interests pursuant to one of two decision-
making models. In one model an objective test is employed.
This test guides the guardian by framing his or her respon-
sibilities in terms of the following question: What action
will most effectively serve and protect the incompetent
individual’s best interests? The second, subjective, model
uses a form of “substituted judgment.” In this model the
guardian asks to assume the role of the ward and should
“act as he or she thinks the ward would have acted, if 
the ward had been competent.”62 In situations in which
there is no relevant history or reliable information from
which to hypothesize how a ward might have acted if 
competent, a guardian is usually left with no alternative
but to employ a form of “best interests” test.63 Under these
circumstances it is likely that the guardian will objectively
evaluate as much relevant information as is available 
and then determine a course of action that best serves the
ward’s interests.

Competency to Testify
Competency to give testimony has generally been defined
as follows: “[I]n the law of evidence, the presence of those
characteristics, or the absence of those disabilities, which
render a witness legally fit and qualified to give testimony
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in a court of justice.”64 The determination of whether a
witness is competent to provide testimony65 rests solely
within the sound discretion of the trial court.66 The test
typically is composed of the following four separate
inquiries:67

1. Whether, at the time of the event in question, the 
witness had the capacity “to observe intelligently.”

2. Whether at the time of the trial the witness possessed
the capacity to recollect that event.

3. Whether the witness had the “capacity mentally to
understand the nature of the questions put and to form
and communicate intelligent answers.”

4. Whether the witness had “a sense of moral responsibil-
ity, of the duty to make the narration correspond to the
recollection and knowledge (i.e., to speak the truth as he
sees it).”
Often there are no statutorily defined requirements or

standards for evaluating the competency of a witness to
provide testimony. Instead, the courts (i.e., judges) apply
traditional common law principles in making this deter-
mination.68 Therefore there is no single, fixed standard 
of competency to be applied “across the board” to all 
witnesses.

Because perceptions and memories of events can vary
widely and are prone to distortion and impairment by 
any witness, courts are especially vigilant to question any
potential testimony that may be misleading. This concern
is commonly raised with regard to the individual whose
memory or perception of reality appears suspect because of
developmental immaturity or mental or cognitive impair-
ment. Thus in litigation, especially a criminal trial, the issue
of competency to testify often arises if the prospective 
witness is a child, is mentally retarded, or is psychiatrically
impaired (e.g., psychotic).

Children Child witnesses present special challenges for
the law. As observed by one court:

Not only does it pose problems in terms of the child’s 
appreciation of the need to tell the truth with precision and
accuracy, but the trauma attendant upon testimony in open
court—subject to examination and cross-examination—
before the unfamiliar faces of jurors, lawyers and judges
may be particularly terrifying to a young child.69

In general there is a rebuttable presumption that chil-
dren are not legally competent to testify. However, the age
at which this presumption is rebuttable varies across juris-
dictions. Notwithstanding this threshold there is no pre-
cise age that determines competence to testify.70 The trial
court has wide discretion in determining competence and
selecting the method for arriving at that determination.71

Competence of a minor will generally “depend on the
capacity and intelligence of the child, his appreciation of
the difference between truth and falsehood, as well as 
his duty to tell the truth.”72 To allow the testimony of a
child, the court must determine that the child (1) possesses
the intellect to differentiate truth and falsity and to appre-
ciate the duty to tell the truth and (2) can recall the events
in question.73

Mentally Handicapped and Disabled Individuals
Prospective witnesses who are intellectually handicapped,
mentally ill, or mentally disabled as a result of drug or 
alcohol abuse may potentially testify, provided the court is
satisfied that they are capable. For example, the determina-
tion of testimonial capacity of a witness who is intellectu-
ally limited or has learning difficulties generally proceeds
in the same manner as the determination of testimonial
capacity of a child witness. Expert testimony may be useful
or required.74

When a witness is a known abuser of alcohol or illicit
drugs, the court’s determination is guided by whether the
witness (1) was under the influence at the time of the
events about which he or she will testify, (2) is under 
the influence while testifying, or (3) is mentally disabled 
as a result of long-term substance abuse. Because of the
potentially technical nature of these questions, their assess-
ment must be thorough,75 and competency hearings rely
on a variety of evidence, including the examination of
medical records, lay and expert testimony, and the results
of mental and physical examinations.76

A mentally ill person may be a competent witness.77

As in the case of the substance-impaired witness, the court
may conduct the usual examination of relevant evidence,
such as the review of medical records, expert testimony,
and the results of mental examinations, in making a deter-
mination.78

Criminal Law

It is generally accepted in Western jurisprudence that
incompetent individuals should not be permitted to pro-
ceed with a trial.79 Conviction of an accused person while
he or she is legally incompetent deprives him or her of 
liberty without due process of law.80 Effective representa-
tion of a defendant with mental problems is a difficult 
task, demanding special skill and care in dealing with the
defendant, as well as knowledge of a complicated body of
statutory and case law. Consequently, every criminal attor-
ney, judge, or other officer of the court must be alert to the
possibility that a defendant’s mental state—at the present
time, at the time of the alleged offense, or both—may be
relevant to the handling of his defense.

Standards and Assessment of 
Competency to Stand Trial
The legal standard for assessing pretrial competency is well
established by the landmark case Dusky v. United States.81

Throughout his or her involvement with the trial process,
the defendant must have “sufficient present ability to con-
sult with his attorney with a reasonable degree of rational
understanding (and have) a rational as well as factual under-
standing of the proceedings against him.”82 These standards
are general legal conclusions, and the precise meanings 
are deliberately ambiguous. The Dusky language suggests
several fundamental elements. First, competency reflects a
defendant’s present ability to consult with counsel and to
understand the proceedings. Second, the test of competency
applies to the defendant’s capacity rather than motivation
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or willingness to relate to the attorney and understand the
proceedings. There is presently no single “test” that is given
to a defendant and yields a valid finding of competency 
or incompetency. Third, the criterion that the defendant
must have a “reasonable” degree of understanding implies
that the test for competency in a given case is flexible. As
with other tests of capacity, “perfect” or complete under-
standing on the part of the defendant is not required.83

Fourth, the court’s focus on the defendant’s “factual” and
“rational” understanding suggests an emphasis on cognitive
functioning.

This final consideration reiterates the fact that evidence
of a mental illness or the need for psychiatric treatment 
is not an automatic indicator of incompetency.84 These 
factors are relevant only insofar as they affect or represent
a sufficient impairment in the defendant’s ability to meet
the legal test of competency.

Numerous commentators have sought to identify specific
reality-based factors that could be used in assessing the
general standards established in Dusky.85 These efforts typ-
ically focus on two areas—the defendant’s comprehension
of the criminal process, including the role of participants
(e.g., attorneys, judge, and jury) in the process, and the
defendant’s ability to function in that process, primarily
through consultation with defense counsel. For instance,
one court noted that a defendant would be determined
competent to stand trial if the following were found:
■ The defendant possesses the “mental capacity to appreci-

ate his presence in relation to time, place, and things.”86

■ The defendant has “sufficient elementary mental processes
to apprehend (i.e., to seize and grasp with what mind he
has) that he is in a court of justice, charged with a criminal
offense.”

■ The defendant understands that there is a judge on the
bench.

■ The defendant “understands that a prosecutor is present
who will try to convict him of a criminal charge.”

■ The defendant “understands that a lawyer will undertake
to defend him against that charge.”

■ The defendant understands that “he is expected to tell
his lawyer the circumstances, to the best of his mental
ability (whether colored or not by mental aberration),
the facts surrounding him at the time and place where the
law violation is alleged to have been committed.”

■ The defendant understands that there will be a jury present
to determine guilt or innocence.

■ The defendant “has memory sufficient to relate those
things in his own personal manner.”87

The degree of a defendant’s impairment in one specific
area of functioning does not automatically equate with
incompetency. The ultimate determination of incompetency
is solely for the court to decide.88 Moreover the impair-
ment must be considered in the context of the particular
case or proceeding;

[O]ne or another of the items will not be equal nor is it
intended to be. Neither will the weight assigned to a given
item by the court in reaching a finding on competency for a
particular defendant necessarily apply to the next defendant.

Considerations of the weight to be assigned a given item in
the case of a particular defendant goes [sic] beyond the
scope of what should be expected of the examining clinician.
The task for the clinician is the providing of objective data,
the import of which is the responsibility of the Court.89

Controversy exists regarding the general scope of the
term competency to stand trial and its practical application
in today’s criminal justice system. Some commentators have
suggested that the concept is overly broad, inadequate, and
misleading in its current use.90 For example, some defen-
dants may be required to testify, decide whether to plead
insanity, or make choices about plea options and plea 
bargains. Depending on the nature of the decision to be
made, some commentators have argued that a given defen-
dant may be competent to make certain decisions but not 
others. Although this analysis may be clinically valid and
more realistic, it does not square with the present legal
precedents on this issue. In a recent Supreme Court case,
Godinez v. Moran, the majority held that the standard for
the various types of competency (e.g., competency to plea,
to waive counsel, and to stand trial) should be considered
the same:91

While the decision to plead guilty is undeniably a profound
one, it is no more complicated than the sum total of decisions
that a defendant may be called upon to make during the
course of a trial.... Nor do we think that a defendant who
waives his right to the assistance to counsel must be more
competent than the defendant who does not, since there is
not reason to believe that the decision to waive counsel
requires an appreciably higher level of mental functioning
than the decision to waive other constitutional rights.92

Judicial Evaluation
The judicial determination of competency must be an
informed one.93 Accordingly the court has broad discretion
in both hearing a motion for a competency examination94

and weighing evidence in making a final determination.95

Because a careful evaluation of the accused’s mental condi-
tion is required,96 a hospital report that he or she is men-
tally competent to stand trial is not binding on the court,97

especially if there is no supporting information or reasons
regarding that conclusion.98 The law often requires that a
report or certificate be issued by a qualified mental health
professional (e.g., psychiatrist), establishing that a person
is competent to stand trial before the court.99 This 
certificate does not preclude the expert testimony of a 
psychologist,100 though less weight may be given to his or
her testimony.101 The determination of competency does not
rest exclusively or primarily on the opinion of experts.102

For instance, the U.S. Court of Appeals for the District of
Columbia Circuit has stated that it would be useful for 
trial judges to question both the defendant and defense
counsel about the ability of the accused to consult with his
or her attorney because the attorney’s own first-hand eval-
uation may be just as valuable as an expert’s opinion.103

There are a number of checklists and psychometric tests
designed to assist the clinician in assessing a person’s com-
petency to stand trial.104 One of the more commonly used
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instruments is the Competency to Stand Trial Instrument
(CSTI) designed by the Laboratory of Community
Psychiatry.105 The CSTI involves the consideration of 
13 functions “related to what is required of a defendant in
criminal proceedings in order that he may adequately cope
with and protect himself in such proceedings.”106 The 
purpose of the CSTI is to standardize, objectify, and qualify
relevant criteria for the determination of an individual’s
competency to stand trial. The presentation of these func-
tions was written so it would be useful and acceptable to
both the legal and medical professions. The 13 functions 
to be assessed include, among other factors:
■ Appraisal of available legal defenses.
■ Unmanageable behavior.
■ Quality of relating to attorney and planning of legal

strategy.
■ Understanding of court procedure.
■ Appreciation of charges and nature of possible penalties.
■ Capacity to disclose to attorney available pertinent facts

surrounding the offense.
All “competency-related” assessment instruments are

essentially structured formats for interviewing the defendant.
Generally a competency evaluation can be performed within
the context of an outpatient interview. Actual psychologi-
cal testing is not likely to be a cost-effective means of gath-
ering relevant information, nor is it any more capable of
directly answering the requisite competency questions.

Special Considerations: The Amnestic 
Defendant
At face value, the defendant who has no memory of the
criminal act of which he or she is accused appears to be
incompetent on the grounds that the amnesia prevents rea-
sonable consultation with counsel in preparing a defense.1

However, as a general rule a claim of amnesia is not grounds
for a finding of incompetency per se.107 This rule is largely
borne out of judicial mistrust of the authenticity of such
claims. However, while generally rejecting outright such
claims as an automatic determinant of incompetency, courts
have labored to establish guidelines in determining the
competency of the defendant claiming amnesia. Probably the
most thoughtful analysis of this issue is found in Wilson v.
United States.108 In Wilson the defendant had no memory
regarding the time of the alleged robbery because he suf-
fered from permanent retrograde amnesia. This impairment
was caused by injuries he suffered in an automobile acci-
dent that occurred as the police were pursuing him after the
offense. The court concluded that the competency issue
should be tested in accordance with the following criteria:
1. The extent to which the amnesia affected the defendant’s

ability to consult with and assist his attorney.
2. The extent to which the amnesia affected the defendant’s

ability to testify on his own behalf.
3. The extent to which the evidence could be extrinsically

reconstructed in view of the defendant’s amnesia. (Such
evidence would include evidence relating to the crime
itself, as well as any reasonably possible alibi.)

4. The extent to which the government assisted the defen-
dant and his counsel in that reconstruction.

5. The strength of the prosecution’s case. (Most important
here is whether the government’s case is such as to negate
all reasonable hypotheses of innocence. If there is any
substantial possibility that the accused could, but for his
amnesia, establish an alibi or other defense, it should be
presumed that he would have been able to do so.)

6. Any other factors and circumstances that would indicate
whether or not the defendant had a fair trial.
For the clinician faced with a defendant claiming severe

memory problems, the first objective is to determine whether
the claim of amnesia is valid. If the claim is valid, the “cus-
tomary” competency examination may proceed because 
all other functions associated with competency (e.g., com-
municating with counsel and understanding the legal 
proceedings) may be unaffected. Moreover, the amnestic
defendant may be able to assist the defense by identifying
and assessing other evidence depicting his or her conduct
at the time of the crime.

Raising the Competency Issue
The competency of a defendant may be raised at any stage
in the proceedings up until the time of sentencing.109

However, prima facie evidence must be presented to sup-
port a request for a competency examination, particularly
when the request comes on the eve of or the day of trial.110

Although questions regarding competency are usually
raised by the defense attorney,111 the court and the prosecu-
tor have an obligation to ensure that a defendant whose
competency is in question is not permitted to proceed with
the trial until competency issues are resolved.112
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placement would not be in a child’s best interests.)

126. Dusky v. United Sates, 362 U.S. 402 (1960).

127. Drope v. Missouri, 420 U.S. 162 (1975); Pate v. Robinson, 383 U.S.
375 (1966).

128. A defendant who has been found “competent” is not necessarily
capable of making intelligent decisions on all issues, for exam-
ple, the decision to waive an insanity defense. Frendak v. United
States, 408 A. 2d 364, 379 (D.C. App. 1979).

129. See e.g., Lyles v. U.S., 254 F. 2d 725 (D.C. Cir. 1975).

130. See e.g., Nebraska v. Tully, 413 N.W. 2d 910 (Neb. 1987) (defen-
dant’s confession and guilty plea held to be “knowingly, intel-
ligently, and voluntarily made” despite IQ of 81 and diagnosis
of mild mental retardation).

131. See e.g., Faretta v. California, 422 U.S. 806 (1975).

132. See e.g., Note, Mental Aberration and Postconviction Sanctions, 15
Suffolk Univ. L. Rev. 1219 (1981); State v. Hehman, 520 P. 2d 507
(Ariz. 1974); Commonwealth v. Robinson, 431 A. 2d 901 (Pa. 1981).

133. See e.g., In re Hews, 741 P. 2d 983 (Wash. 1987).

134. North Carolina v. Alford, 400 U.S. 25 (1970).

135. See e.g., Jurney v. Arkansas, 766 S.W. 2d 1 (Ark. 1989).

136. See e.g., Ford v. Wainwright, 477 U.S. 399 (1986); Note, The Eighth
Amendment and the Execution of the Presently Incompetent, 32
Stan. L. Rev. 765 (1980).

137. See e.g., United States v. Thornton, 498 F. 2d 749 (D.C. Cir. 1974);
Bethea v. United States, 365 A. 2d 64 (D.C. App. 1976).

138. See e.g., Fuller v. Texas, 737 S.W. 2d 113 (Tex. Ct. App. 1987).
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Relevant Act General Legal Test Regarding Competency

Make a will Understand the nature and object of the will, one’s holdings, and natural objects of one’s bounty
Make a contract Understand the nature and effect of the proposed agreement or transaction
Marry Understand the nature of the marital relationship and the rights, duties, and obligations it creates
Drive Understand the pertinent laws of the state with regard to licensure; refrain from driving in a 

dangerous manner
Testify in court Be capable of observing, remembering, and communicating about events in question; understand 

the nature of an oath
Be responsible for a criminal act Possess sufficient capacity (cognitive) to understand and appreciate the criminality of one’s acts 

and conform one’s conduct to the requirements of the law
Stand trial Possess sufficient capacity to rationally and factually understand the nature of the proceedings 

and be able to assist and consult with legal counsel
Make a confession Possess sufficient capacity to make a knowing and intelligent waiver of certain constitutional 

rights and a knowing and voluntary confession
Be executed for a criminal act Possess sufficient capacity to rationally and factually understand the nature of the trial proceedings

and purpose of punishment
Consent to treatment Possess sufficient mental capacity to understand the particular treatment choice being proposed 

and any relevant adverse effects associated with it

The specific and applicable language of these and other tests of capacity is generally defined by state or federal statute or administrative regulation. Their interpretation
and practical usage are typically defined in case law, scholarly treatises, and commentaries.

APPENDIX 32-2: SOME GENERAL TESTS OF COMPETENCY

APPENDIX 32-1: SOME AREAS OF LAW 
IN WHICH COMPETENCY IS AN ISSUE

Civil Law

■ Guardianship (care for one’s self and property)113

■ Contract114

■ Make a will115

■ Consent to treatment116

■ Authorize disclosure of medical records
■ Sue117 or be sued118

■ Testify in court
■ Vote119

■ Obtain a driver’s license
■ Act in public or professional capacity
■ Receive benefits (e.g., Social Security)120

■ Retain private counsel121

Family Law

■ Marry122

■ Divorce123

■ Terminate parental relations with a child124

■ Adopt125

Criminal Law

■ Stand trial126

■ Assume responsibility for a criminal act
■ Raise the question of competency and order an 

examination127

■ Waive the insanity defense128

■ Make a distinction between insanity and competency129

■ Make a confession130

■ Waive the right to counsel131

■ Be sentenced132

■ Make a plea133

■ Plead guilty134

■ Provide testimony in court135

■ Be executed136

■ Entertain premeditation or “specific intent” of a
crime137

■ Consent to sexual intercourse138
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