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Physician–patient relationships (PPRs) have existed since
some forgotten ancestor claimed special talent as a healer.
The Hippocratic oath1 is an early codification of rules 
governing the PPR, while the sanctions2 of the Code of
Hammurabi are an early expression of physician liability
for harm to patients.3

Modern professional negligence law applies elements 
of the English common law of contracts and torts to the
same concerns expressed by Hippocrates and Hammurabi.4

Structural change in the medical profession, propelled by
Medicare legislation, rising costs, an aging population, tech-
nological change, and pressure from legislative mandates and
corporate initiatives, is modifying the traditional approach.
This chapter is intended to provide an overview of the
issues, generally stating the majority view. Case law varies
between jurisdictions; both case law and statutes should 
be examined for variance before taking any action with
potential legal consequences.

The PPR traditionally has been considered contractual.
Written contracts are the exception; the contract is implied
by the actions of the parties in seeking and providing advice
and care.5 The physician is deemed to have promised that
professionally acceptable care will be provided. Unless a
specific warranty has been made, courts will not infer that
a physician has guaranteed treatment success. The fact that
a patient does not pay for services does not affect the 
existence of the contract nor lessen the physician’s duties,
obligations, responsibilities, or liabilities.6

For a person to be professionally liable to another, four
conditions must be met. The first of these is to demonstrate
the existence of a relationship between the physician and
the person claiming to have been harmed, which establishes
the existence of a duty of due care. This is the prerequisite
of every medical malpractice action.7 The law applied to
physicians or other health care professionals is fundamen-
tally the same as that applied to architects, engineers, and
attorneys.

Duties may arise under some statutes from hospital–
patient relationships, which, once established in accordance
with the terms of the law, impose duties on the physician.
When a physician becomes involved in a legal problem that
stems from a hospital–patient relationship, it is usually
because of a special relationship between the hospital 

and physician. Managed care and telemedicine are further
altering the traditional analysis.

NATURE AND CREATION
This chapter discusses the question of the physician–
patient relationship entirely in the context of traditional
American jurisprudence, which arises out of an Anglo-
European tradition. From a legal point of view, that is entirely
appropriate as the parameters of the PPR, especially when
problems lead to court action, will be defined in that con-
text. The PPR has a cultural aspect also, however. Although
space limitations prevent a review of the differences that exist
throughout the world, a brief commentary on the issues
that arise from immigration to the United States, in a text-
book of legal medicine directed at an American audience,
is worthwhile. American medical literature has referred
with increasing frequency to the Japanese tradition that 
a patient should not be told of a terminal prognosis. The
current American view of the PPR, which is based on a con-
tract entered into by two autonomous and competent adults,
requires that the patient be affirmatively told of their prog-
nosis. Many persons do not put their affairs in order until
they know the end is approaching. At least one suit has
been based on a physician’s failure to apprise his patient of
the patient’s preterminal condition.8 But many cultures have
been reported to believe that such information should be
withheld.9 In all cases, of course, no assumption should
ever be made about a person’s beliefs based on their ethnic-
ity. For each patient, at the onset of the PPR, the physician
should ascertain the level of autonomy and information
desired by the individual at hand. The physician should
not be surprised to find many Japanese-Americans wanting
full disclosure and persons of other ethnic backgrounds
preferring to be kept in ignorance. The important point is
to be aware of the possibilities and act to obtain necessary
information so that the PPR can be satisfactory for both
parties. In some instances, requests may be made for services
appropriate to the culture but illegal in the United States,
as for example when female genital excision (female 
circumcision) or “female cutting” is requested.10

In the absence of a PPR or some other special relationship,
physicians are not legally compelled to treat strangers,
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even during an emergency, in almost all states.11 When a
person seeks the services of a physician for the purposes of
medical or surgical treatment, that person becomes a patient
and the traditional PPR is established.12 A contract is implied
by the mutuality of the relationship.13 The physician is not
an employee of the patient.14 The mutuality of the stan-
dard consensual relationship is independent of who solic-
its the relationship or who pays for the services provided.15

Problems arise in situations where the physician is held to
a duty to a person for whom he or she has not consciously
agreed to provide care.

Creation of the PPR usually requires some form of phys-
ical contact with the patient. It may be created by a single
telephone conversation.16 Pathologists17 and radiologists,18

however, have a duty to the patient to exercise reasonable
and ordinary skill and care while rendering their services
even though they generally have no personal contact with
the patient.

Whether a PPR legally exists is a factual determination. For
public policy reasons, courts give persons alleging injury
from medical malpractice considerable latitude as to the
evidence required to establish the existence of the relation-
ship.19 Courts will determine whether the patient entrusted
care to the physician and whether the physician indicated
acceptance of the duty to render care. If the circumstances
of the contact caused the patient to have a reasonable
expectation of treatment or if the physician undertook to
render treatment, then the courts will infer the existence of
a relationship.20

Treatment has been broadly defined as “the broad term
covering all steps taken to effect a cure of an injury or 
disease. The word includes examination and diagnosis as
well as application of remedies.”21 Courts may thus inter-
pret minimal actions as an undertaking-to-treat resulting
in a PPR that the physician did not intend to create.

LIMITING THE DUTIES IMPOSED
Once established, unless limited or conditioned by agree-
ment, the relationship continues until the services are no
longer needed or are properly terminated. Once the rela-
tionship has been terminated, the physician is generally
not obligated to follow the patient’s progress.22

Courts are quick to find a PPR yet generally recognize
the physician’s ability to qualify or limit the relationship.23

Agreements to treat may be limited to one particular treat-
ment or procedure.24 Physician availability may be restricted,
if clearly understood and accepted by the patient, to certain
times and places.25

Physicians are free to choose their patients26 and are not
obligated to treat anyone with whom they have no special
relationship.27 Absent statutorily imposed requirements,
physicians are not compelled to practice, to practice under
terms other than those the physician may choose to accept,
or to provide care to any or all prospective patients. This prin-
ciple is recognized by the Principles of Medical Ethics of the
American Medical Association and supported by case law.28

An established relationship renders the physician liable for
damages legally caused by any breach of the resulting duty.

The fundamental duty is to exercise the same degree of
knowledge, skill, diligence, and care that an ordinary com-
petent physician would exercise under the same or similar
circumstances. There is a concomitant duty to suggest a
referral if the physician knows or should know that he 
or she does not possess the requisite knowledge or skill 
to properly treat the patient.29 Failure to make a referral 
is negligence.30

The patient’s obligation includes following reasonable
instructions for further evaluation and treatment.31 A patient’s
failure to do so may preclude holding the physician solely
liable for any resulting injuries.32 The physician, however,
must provide the patient with information necessary to
explain why physician recommendations ought to be 
followed.33 The physician’s relative liability will be deter-
mined by the finder of fact from the facts and circum-
stances of the case. A patient’s failure to follow instructions
does not, of itself, terminate the relationship or relieve the
physician of obligations, nor does failure to pay the physi-
cian’s fees relieve the physician from further responsibility.34

BREACH OF CONTRACT
Because the relationship is contractual in nature, an
injured party may allege a breach of contract.35,36 As a gen-
eral rule, when the presumptive patient declines the con-
tract, no physician duty exists.37 Some courts have come to
opposing conclusions.38 In the medical setting, this claim
arises where the physician is alleged to have guaranteed a
particular result or has promised to perform in a certain
manner.39 If the physician does not reasonably live up 
to the guarantee, then a valid action for breach of contract
may exist, even if the physician’s performance was not
negligent or deficient under the measure of meeting usual
professional standards.40

Claims arising in breach of contract are rare because the
law allows only compensation for actual damages caused
by the breach of contract, meaning tort damages are far
more lucrative for the patient, and because most physicians
understand the risks of offering guarantees and do not
make statements that could be interpreted as a guarantee.
Guarantees of physician availability, especially in the obstet-
rical context, where the services are deemed more personal,
have been a source of litigation.

SPECIAL SITUATIONS
Once outside the traditional confines of a patient voluntarily
approaching a physician at the physician’s office or clinic,
innumerable variations on the theme occur, some of which
lead to unexpected results.

“Curbstone” and “Sidewalk”
Consultation

Physicians are not obligated to give gratuitous advice.41

Having given advice, however, physicians owe a duty of
due care to anyone who might reasonably rely on such
advice. If the gratuitous advice causes injury, the physician
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may be liable for the injury.42 The degree of contact may 
be determinative.43 Where a consultant offered advice to
the treating physician but charged no fee and never exam-
ined the patient, no duty to the patient was created.44,45

“Second Opinion” Programs

When a physician receives a referral from a third party for
the purposes of a “second opinion,” a claim against that
physician grounded in medical malpractice can succeed 
if the patient can demonstrate that the physician either
affirmatively treated or affirmatively advised how treat-
ment should proceed and harm resulted.46

Substitute and Covering Physicians

As a general rule, physicians may use substitute physicians
if they are unavailable. The substitute physician must be
competent47 and qualified,48 and the patient must be
aware, especially where services are particularly personal,
that a substitution may take place.49 Without this under-
standing, a cause of action for breach of contract and for
abandonment may exist. Because the fact that physicians
share after-hours call duty is so widely known, in most
instances the courts will impose constructive knowledge
and consent on the patient, even in the absence of express
consent. To be certain that the patient understands and
agrees, written consent to on-call coverage arrangements
and substitution should be obtained.

When called on to treat another physician’s patient, 
the substitute physician establishes a separate and inde-
pendent PPR, which includes a duty to diagnose, treat, 
and manage any identifiable and detrimental condition
that may have been negligently caused by the primary
physician. Failure to do so may lead to an independent
malpractice action against the substitute.50 Merely signing
a prescription form for another physician has been held
insufficient to establish such an independent relationship.51

The attending physician will not be liable for the acts of
the covering physician52 unless there is some control of the
treatment by the attending physician, agency or concert of
action between the two physicians, or negligence in the
referral.53

House Staff

Generally, interns, residents, and employed staff physi-
cians are treated as employees of their hospital, and as
such their liability is vicariously imputed to the hospital.
Employees are essentially indemnified by the hospital for
acts performed within the usual course of their duties.54

The current trend is to place more liability on the hospi-
tal for negligent hiring, or, in the case of private physi-
cians with staff privileges, for negligent credentialing.
Physicians working as fellows may not enjoy the hospital’s
indemnification; their status depends on their contractual
agreement with the hospital. Nevertheless they have
duties to all hospital patients with whom they establish a
relationship.

Part-Time, Volunteer, 
and Clinical Faculty

Clinical faculty not employed by the hospital, functioning
in an educational capacity for students and house staff, may
be liable to patients who serve as teaching examples. In
determining whether a PPR was created during contact with
a patient seen during a teaching session or on rounds, courts
look at the nature of the physician’s contact with the patient
and whether the patient had a reasonable expectation that
the teaching physician’s role included treatment.55

As a general rule, the court will determine whether the
physician had actual contact with the patient and whether
any examination or treatment of the patient was done 
for the patient’s benefit.56 If an examination causes the
patient to reasonably believe that the examination was
made for treatment purposes, the court may infer a rela-
tionship.57 In contrast, if a physician conducting a lecture
merely discusses a patient’s case and recommends a course
of treatment that, when followed, results in injury, courts
have found no PPR and insufficient contact.58 A teaching
physician supervising physicians-in-training may be held
responsible for any negligent care that the instructor
ordered and also may be held liable for negligent supervision
of the trainee.

Emergency Department Physicians 
and Emergency Situations

Generally, physicians are not under a duty to treat anyone
with whom no relationship exists, even in emergencies where
death or disability will result.59 Public perception exists
that fear of litigation prevents physicians from responding
to emergencies. The public policy implications led to insti-
tution of “Good Samaritan” laws in many states, providing
for immunity from professional liability for intervening
physicians. Physicians often view these protections as defi-
cient because immunity is predicated on physician absten-
tion from seeking payment for care rendered and because
protection exists against liability for “ordinary” negligence
but not against “gross” negligence. Physicians understand-
ably may be reluctant to risk a court determination as to
whether an error committed in the heat of an emergency
was ordinary or gross negligence.

Freedom to refuse treatment does not extend to hospi-
tals, which have a duty to render reasonable emergency
medical aid to the extent that hospital facilities will allow.60

The Emergency Medical Treatment and Active Labor Act
(EMTALA) codifies these rules for any hospital that receives
federal funds, which is all hospitals for all intents and pur-
poses. The law was enacted out of congressional concern
that hospitals were refusing to provide care for uninsured
patients, sending them instead to public or charity facili-
ties that might be miles away, and thus it was characterized
as an “antidumping” law.

As enacted, EMTALA provides for fines and suits against
hospitals, but only for fines against physicians. Because 
the law characterizes the fines as civil penalties, trial by
jury is not required. Proof of negligence is not required.
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Each violation may cost a physician $50,000, and this 
fine may not be covered by medical malpractice insurance
policies.

EMTALA’s scope is being broadened by case law beyond
the inappropriate transfer out of emergency departments
of indigent patients or women in labor. It is reasonable to
assume that increased physician liability will follow. EMTALA
has been superimposed on the preexisting rule that the pri-
vate physician who has agreed to be on-call for the emer-
gency department is presumed to have a relationship with
the patient based on the public’s reasonable expectation of
emergency care.61

Telephone Contacts

Although physical contact is usually required, a relationship
may be established even from a telephone call if the court
interprets the physician’s comments as treatment. Where a
covering physician’s contact with the patient was limited
to informing the patient that his or her admission could be
arranged only by the family physician and commenting
that the family physician’s earlier diagnosis seemed reason-
able, the court ruled that no relationship had been estab-
lished.62 Where a physician questioned a caller and advised
hospital admission, a relationship was considered estab-
lished.63 Similarly, where a patient made an appointment
after talking to a physician but was then refused care when
she arrived for her appointment, the appointment made
for the specific purpose of treating the condition that had
been discussed over the telephone was deemed sufficient
to establish a PPR.64

Where a physician had not seen a patient for more than
two years and seven months, a telephone call to discuss
treatment options was deemed sufficient to reestablish a
PPR, precluding a statute of limitations defense against a
subsequent negligence suit.65

Sexual Contacts

A sexual component to the PPR is universally condemned.66

Numerous states have passed laws providing for discipli-
nary action against physicians who engage in such rela-
tionships.67 Although the American Medical Association’s
standard states flatly that all sexual contact between physi-
cians and patients is misconduct, some courts have declined
to adopt this view, holding that the sexual relationship
must arise out of the PPR to fall within the purview of the
statute.68 In other instances, suits grounded in medical
malpractice because of sexual conduct have been brought by
patients, with conflicting results.69,70 The increasing social
pressure to end such contacts should suggest to the pru-
dent physician that social relationships should be strictly
confined to nonpractice situations.

Managed Care Relationships

Additional complications have been introduced by the
increased role of third-party payors in determining the 
care provided. Where a third-party payor did not approve

a physician’s plan of treatment and declined to pay for
continued hospitalization, the court held that the third-
party payor could be held liable when medically incorrect
decisions resulted from institutional obstacles present because
of attempts to reduce costs. However, the third-party payor
escaped liability in the particular case because the physi-
cian failed to press the patient’s case with the payor.71 In a
similar situation, a patient committed suicide after being
discharged when the insurer declined to pay for further
hospitalization.72 The appellate court reversed a summary
judgment for the hospital and remanded for trial on the
issue of whether the actions of the insurer led to the death.

Telemedicine

Extensive case law is developing around liability imposed by
various forms of telemedicine. For details, see Chapter 40.

Relationships Imposed by Statute

In addition to EMTALA, an increased duty to treat is being
imposed by some states as a condition of licensure. For
example, physicians have been forbidden to refuse care to
patients who have tested positive for human immunodefi-
ciency virus.73

LIABILITY FOR INJURY 
TO THIRD PARTIES
Nonpatient Relationships 
with Physicians

Not every patient contact results in the creation of a PPR.
Traditionally, when a physician performs an examination
at the request of a third party for sole use by the third party
(e.g., to determine eligibility for employment or for the
issuance of life insurance), liability has not existed where
physicians fail to inform the patient of results of tests or 
x-rays. If a physician is employed to perform preemploy-
ment examinations, then the physician’s duty is owed to
his or her employer; no PPR is implied. Absence of thera-
peutic intent is often the key issue.74 Courts have said that
the employed physician owes no duty to the examinee
other than to avoid causing an injury75 and is under a duty
to use reasonable care to avoid same.76 Failure to do so may
lead to a claim based on ordinary negligence rather than
medical malpractice. In Michigan, a PPR was assumed to
exist here also, when an IME was found liable for an injury
caused during examination.77 Another court assumes no
duty unless advice is offered.78 No liability exists for a neg-
ligently performed examination, but the employer may be
liable to the examinee for the negligent acts of a physician-
employee under the doctrine of respondeat superior.79 The
physician may in turn be liable to the company under a
contract theory for any resulting damages.

Contrary results have been reached. As a general rule, a
third-party employed physician is not bound to disclose
abnormal findings to an examinee. Exception to this rule
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applies if the physician conducts an examination on a 
person with whom he or she has a prior existing PPR or if
the physician completes an attending physician’s state-
ment for an insurance company and is paid a fee for doing
so (contrast with physician as salaried employee).80 Under
such circumstances, the physician might have a duty to
disclose significant findings to the examinee. This tradi-
tional rule was explicitly abandoned and physician liabil-
ity expanded in a case in which a preemployment physical
included a chest x-ray examination. The physician, failing to
detect what later proved to be a lung carcinoma, reported
to the employer that the person was employable. This court
ignored traditional intent to treat and patient expectation
rules in finding the physician liable.81

If a physician gratuitously elects to discuss findings with
the examinee, he or she must not misrepresent the exami-
nee’s medical condition. If the physician recommends
treatment, liability may result if substandard advice causes
injury to the examinee.82 Third parties other than employers
may employ physicians to examine or treat a patient. The
courts distinguish between liability to the third party (for
the examination itself) and liability to the patient (for the
treatment once it has begun).83

Indirect Relationships with Physicians

Recognizing the fundamental principle that all must use
ordinary care not to injure others, violations of that duty
occur when an injury results that is reasonably avoidable
and is a foreseeable consequence of a person’s actions. All
physicians have a duty to warn patients about aspects of
their medical condition or treatment that could injure 
others.84 The physician treating a seizure patient, for exam-
ple, may be liable for injury to a nonpatient if the injury 
is indirectly caused by negligent treatment, failure to diag-
nose the condition, or failure to advise the patient of the
risks of engaging in dangerous activities.85

Although the courts reject creating a PPR with the third-
party victim, they freely apply ordinary negligence principles
and hold that the injury to the nonpatient was a foreseeable
consequence of the patient’s condition, which imposed 
on the physician a duty to avoid injury to foreseeable 
victims.86 Lack of foreseeability was at issue where a physi-
cian treated a police officer for a pituitary gland tumor. 
A citizen later shot by the officer was not permitted to
maintain an action either under malpractice or negligence
theories against the treating physician.87

Liability has resulted in some cases when physicians
have failed to advise patients of the danger of performing
certain acts while taking medications, such as driving while
using sedatives or decongestants,88 but there has been no
liability in similar circumstances in other courts.89 Liability
has resulted when the physician failed to properly caution
patients with communicable diseases to avoid transmitting
the disease to third parties.90 The Court of Appeals consid-
ered a suit against a physician brought by the family of a
motorist killed in an automobile accident with the physi-
cian’s patient. The patient had received a sedating medication
by injection and was given no warning against driving.

The Michigan court permitted the suit to proceed not in
negligence as described previously but as a medical mal-
practice action, ruling that dismissing the suit because of
the absence of a PPR between the physician and the deceased
would “exalt form over substance.”91 West Virginia has come
to a similar conclusion.92

Where a patient’s relative who was permitted to remain
in an emergency department treatment area fainted at the
sight of blood and sustained significant permanent seque-
lae from the resulting head injury, the physician was held
to have no liability to the injured relative.93

Courts have imposed liability on physicians who bear a
special relationship to a dangerous person and a subsequent
victim.94 Such a relationship may support affirmative physi-
cian duties for the benefit of a nonpatient third party.95

The duty to the nonpatient stems from the physician’s 
special relationship with the patient, and the potential for
harm to the third party is a result of the patient’s behavior.
The leading case is Tarasoff,96 which imposed liability on a
psychotherapist whose patient had repeatedly expressed
hostile intent toward a specific person who was subsequently
murdered. Most subsequent cases have limited that liability
to the facts of the Tarasoff case, although the victim need
not be a patient. Where hostile intent has not been limited
to a specific, readily identifiable person, no liability has
been found when harm subsequently resulted.97 The duty
to protect endangered third persons has been extended to
the protection of endangered property.98

RELATIONSHIPS FORMED BY
CONTRACT WITH OTHERS
If a physician contracts with a third party to treat a patient,
then the PPR is not established with the patient until there
is some overt undertaking. If the physician does not treat
the proposed patient, then no duty to the expectant patient
is created. However, physician liability to the third party
who relies on the physician’s assurance to treat may exist.99

When a third party contracts with a physician to treat a
particular patient and the treatment is undertaken, the PPR
is established and the physician’s duty is now to the patient
rather than the third party.100 If the physician’s agreement
to provide care to a patient leads the third party to believe that
the patient is being competently cared for, and because they
are reasonably restrained by this belief the third party does
not seek care elsewhere, then the physician could be liable to
both patient and third party. Liability to the patient would
be based on medical malpractice, and liability to the third
party would be based on breach of contract. Such a situa-
tion could arise in the case of a minor student at college
being treated at the request of a parent living elsewhere.
A physician employed by a third party for the sole purpose of
obtaining evidence to support the third party’s challenge to
a claim of injury is under no duty to the examinee.101 The
physician is generally under no duty to inform the exami-
nee of the results of the examination and is not liable 
to the examinee if a negligent examination or negligently
prepared report of the examination later causes injury to
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the examinee, provided the report was not, as postulated,
prepared for the use or benefit of the examinee.102

TERMINATION
The duties imposed on the physician by the creation of a
PPR continue until the relationship is terminated. This ter-
mination may occur through completion of the treatment
by virtue of patient recovery,103 dismissal of the physician
by the patient, mutual consent, or formal physician with-
drawal.104 Like any other contract, the parties may termi-
nate the agreement by mutual consent. The patient may
unilaterally terminate the relationship for any reason and
at any time. This termination may be express or implied 
by the patient’s actions.105 Even though dismissed, the
physician is under a duty to warn the patient of any risk of
discontinuing treatment. A prudent physician will carefully
document the basis and circumstances of dismissal as pro-
tection against a later claim by the patient of abandonment.
The relationship may be considered terminated once a
patient’s care has been properly and completely transferred
to another physician so that the services of the transferring
physician are no longer needed and the duty of continuing
care ends.106 Once services are terminated, the traditional
rule has been that the physician is under no duty either 
to provide future care or to reestablish the relationship.107

However, some courts have mandated such liability on the
grounds that the physician is in a better position than the
patient to keep abreast of changing knowledge.108

If during the course of treatment a physician concludes
that he or she lacks the requisite skill or knowledge to treat the
patient competently or for other acceptable reasons deter-
mines that the patient would be more properly treated by
another physician or at another facility, then the patient
should be so informed. As a practical matter, patients readily
accede to their physician’s judgment in these circumstances
and termination of the relationship by a mutually agreed-
on transfer usually results. If transfer is declined, then the
treating physician is required to inform the patient of the
consequences of the refusal, to carefully document the refusal
and appropriate counseling, and to continue care until a
proper unilateral termination of the relationship has been
accomplished.

Unilateral termination by the physician is permitted. The
patient must be provided sufficient time to arrange for care to
be provided by another physician. Written notice109 should be
provided, preferably by certified mail.110 The notice should
provide an explanation of the patient’s condition and the fur-
ther services needed, as well as a description of the likely con-
sequences of failure to obtain continuing care. The physician
should continue to provide care for such time as it will reason-
ably take for the patient to secure further care, and this length
of time should be specified in the notice letter.111 Improper
withdrawal112 by physicians has resulted in suits for breach of
contract,113 professional negligence, and abandonment.114

Abandonment

Abandonment is the unilateral severance of the PPR by the
physician without reasonable notice to the patient at a

time when continued medical care is still necessary.115 If
physician illness or disability is the cause of the withdrawal,
then abandonment has not occurred. Liability for aban-
donment may be found where the physician intends to 
terminate the relationship without the patient’s consent,
as well as where the court finds physician failure to attend
the patient as frequently as due care in treatment would
demand. Such failure denies the patient the benefit of the
PPR and is referred to as constructive abandonment.

Abandonment may give rise to an action for either negli-
gence or breach of contract.116 If a patient is injured because the
physician failed to see the patient often enough or if the
physician improperly concluded that the patient’s condition
required no further treatment, the patient has a cause of
action in negligence alone.117 In an action for negligence the
patient must present expert testimony; such testimony is not
required in an action for breach of contract. The remedies
vary, however, and negligence is the action generally pre-
ferred. Because abandonment can occur only if there is a
valid PPR, it does not result if a physician permissively refuses
to enter into such a relationship with a particular person.118

EXPECTATIONS OF 
THE FUTURE: TRENDS
Society’s perception of the PPR is generally reflected in the
law. Change is constant, with a tendency to expand liability
for physicians counterbalanced by a lesser trend to control
expansion.

Expansion of liability is seen in a series of cases.119–122

A new source of litigation will be cases where physicians
are held liable for inducing patients to accept surgery by
exaggerating their experience and training.123

Unwillingness to expand liability is seen where a deceased
patient’s family brought suit against treating physicians on
the theory that the physicians’ failure to inform the patient
of his prognosis led him to engage optimistically in finan-
cial dealings that because of his subsequent early death
harmed his heirs.124 The court declined to hold the physi-
cians liable. Further supporting a view that courts wish 
to restrain liability was the decision of the Pennsylvania
Supreme Court to reverse the decision in Duttry on the
grounds that misrepresentation is a contract issue, and not
a malpractice issue.125 However, this result was reversed by
the Pennsylvania legislature, which specifically added 
misrepresentation to the list of unprofessional actions that
could support suit or discipline.126

CONCLUSION
Physician liability depends on the existence of a PPR. 
Such a relationship may be explicit, implicit, or statutorily
imposed. Numerous situations arise in our complex society
in which physician, patient, government, and third-party
payor interact in ill-defined ways, such that PPRs can arise
by implication and without conscious physician intent.
Physicians should be cautious in their statements and in
their behavior to avoid creating a relationship that contrary
to their intentions imposes legal obligations.
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The legal obligation imposed is the requirement to 
exercise ordinary professional care in the discharge of 
professional duties. The plaintiff patient alleging malprac-
tice must establish the existence of the PPR, a breach of 
the duty created by that relationship, and the existence 
of an injury caused by the breach. Reasonable differences
of opinion as to these elements may subject the physician
to all the financial and emotional stress of a lawsuit and 
its aftermath. Proof of the elements stated, which requires
a mere preponderance of the evidence, will subject the
physician to liability, will trigger National Practitioner Data
Bank reports, and may precipitate disciplinary action.

Endnotes

1. Attributed to Hippocrates, Greek physician, fourth century B.C.E.
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of notice).

110. Miller v. Dore, 154 Me. 363, 148 A. 2d 692 (1959) (must notify
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2d 743 (1995) (PPR creates a fiduciary duty that implies
requirement to offer truthful testimony); see also Hammond v.

Aetna Casualty & Surety Co., 243 F. Supp. 793 N.D. Supp. 793
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