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Roe v. Wade: Benchmark for Analysis of

Fetal Rights

Noted pediatric surgeon, Karlis Adamsons, MD, proclaimed
in a New England Journal of Medicine article in 1966,
“It appears unlikely that even in the distant future, fetal
surgery will become a field of major concern to the
clinician....”! However, it would only be 14 years before
Williams Obstetrics, the leading textbook in the discipline,
would state in the preface: “Happily, we have entered an era
in which the fetus can be rightfully considered and treated
as our second patient ... we are of a view that it is the most
exciting of times to be an obstetrician. Who would have
dreamed—even a few years ago—that we could serve the
fetus as physician?”? The era of fetal treatment had arrived.

Bolognese notes, “Perinatologists are the advocates of
the fetus....”? The notion of the maternal-fetal unit as a
single treatment focus would come into question as the
developing subspecialty disciplines of maternal/fetal med-
icine (high-risk obstetrics) and neonatology (high-risk
pediatrics in the newborn period) began to flourish in the
early 1980s. In fact the field of fetal therapy and treatment
has grown dramatically since Clewell’s first report of pro-
posed fetal surgery on a hydrocephalic fetus in the Denver
Fetal Treatment program, and Harrison and his team’s
landmark ex utero surgical approach to a fetus with a pos-
terior urethral valve obstruction, both in 1982.4 The current
ruling principles regarding fetal rights, “personhood,” and
proper recommendations in the face of very real “maternal-
fetal” and “fetal-fetal” conflicts (in multiple gestations) have
not changed significantly since the subject had been ini-
tially formally reviewed in the literature.> There have been
nonetheless interesting legal “twists” along the way that
warrant review in this chapter. Whether it presages an
upheaval in the maternal-fetal rights “balance” is difficult
to predict.

The maturation of the field of fetal therapy has been
truly remarkable.® While it is beyond the scope of this
chapter to review with explicit clinical detail the remarkable
scientific accomplishments of the fetal treatment teams
worldwide” the fact that many such procedures may pass
from “experimental/investigational” to accepted standards
of reimbursable care suggests that ongoing dialogue about
the challenging ethical and legal challenges presented by
this discipline is even more critical than ever.?

In the following, we explore some key questions/issues
arising from the legal review of the fetal patient. This
overview first looks at the historical development of the

fetus in the eyes of the law, with a critical focus on the
unavoidably controlling doctrine as defined in the land-
mark and highly controversial U.S. Supreme Court ruling
in Roe v. Wade.? The chapter then surveys recent trends in
the last decade that have offered interesting new perspec-
tives on the issue of fetal personhood and may be predic-
tive of directions in which the legislatures at the state and
federal levels may be moving in attempts to redefine the
status of the fetus and, derivatively, the fetal patient.

KEY QUESTIONS/ISSUES

While we can marvel at the truly remarkable progress
in the science of fetal treatment, it heightens both critical
ethical'® and legal issues raised by the evolution of this
discipline:!!

m Are the maternal patient and fetal patient separable
entities, medically and legally?

m Are the rights of the maternal patient the same as or
superseding those of the fetal patient?

m Does the prebirth fetal patient enjoy the same legal
protection as the postbirth?

m How to resolve potential of maternal-fetal conflicts (i.e.,
if the maternal patient should refuse a recommended
therapy for the fetus).

m How to resolve fetus-fetus conflict (i.e., can a procedure
for a compromised fetus in a multiple gestation scenario
be a risk for an unaffected fetus?).

m How do evolving state pressures toward recognition of
fetal injury and feticide statutes affect the core issues of
fetal “personhood”?

The History of the Fetal
Person in the Law

In the context of tort law, a number of states would seem
to have recognized fetal rights through their wrongful
death determinations.!? Although most states have come
to recognize the concept of wrongful death on behalf of an
unborn fetus, the circumstances vary from state to state,
and generally recognize such “rights” only after the fetus
has been born alive.!® The seeming contradiction between
the right of wrongful death of a fetus as contrasted to the
Supreme Court’s clearly stated position that the unborn
fetus has no constitutional rights is resolved by a clear
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understanding of Justice Blackmun'’s explanation. The Roe
court noted that its decision was not inconsistent with the
policy of some states to allow the parents of a stillborn
child to file an action for wrongful death as a result of
prenatal injuries.!* Justice Blackmun noted that wrongful
death suits were brought to vindicate the parent’s right to
recover for the loss of “potentiality of life”, not of a person
“in the whole sense.” Since parents bring prenatal wrongful
death actions on their own behalf, parental consent to an
abortion constitutes a waiver of any prenatal wrongful death
action.! It is probably therefore not very useful in a discus-
sion of the recognition of fetal rights to utilize wrongful
death cases as an appropriate resource.!® A noteworthy
event occurred in June 2001, however, when the Arkansas
Supreme Court, in allowing a wrongful death claim for an
unborn fetus which died during a labor induction, over-
turned a lower court ruling and did agree that an unborn
child meets the legal definition of “a person.”!”

In criminal law some states have begun to recognize
feticide statues in order to prevent abuses such as was
evidenced in Keeler v. Superior Court,'® where an individual
was not convicted for the death of a viable stillborn fetus
as a result of an assault. The Keeler dissent noted that the
violent act of “stomping the child to death” was no dif-
ferent from Kkilling a newborn because the fetus with its
“unbounded potential for life” was entitled to protection.!?
Following this dramatic outcome, the California legislature
amended its homicide statute making it unlawful to kill a
human being or a fetus regardless of age.?°

ROE V. WADE: BENCHMARK FOR
ANALYSIS OF FETAL RIGHTS

The unique concept of separability of fetus and mother
in a legal context is best viewed with an appropriate
understanding of the dicta in Roe v. Wade.?! With all that
has been written, analyzed, and debated since the ruling
in 1973 (including first commentaries on the fetal patient
perspective over 20 years ago??), the primary determinant
for any legal discussion on the rights of the fetus and
derivatively the fetal patient revolve around the still intact
Roe case. In determining whether a Texas statute properly
applied the word “person” to an unborn fetus, the Roe
court suggested that the use of the Fourteenth Amendment
or any other part of the U. S. Constitution and its amend-
ments was not applicable in the prebirth state and for that
reason did not confer any constitutional recognition to the
unborn fetus. The court, however, recognized a portion of
pregnancy beyond the point of “viability,” adopting essen-
tially a medical definition of this term where the state
could recognize a “compelling interest” in the well-being
of the fetus.?® Thus the court set the stage for a still hotly
debated subject—what did they mean by the use of the
clinical term “viability” and could the Justices have ever
imagined the technological advances soon to arrive that
would pit the dicta of the 1970s against the reproductive
advances that would soon follow and would challenge the
application of fetal rights interpretation in a new scenario.?*

——

Viability: A Critical Concept in Any
Discussion of Fetal “Personhood”

Viability is a concept “widely used to identify a reasonable
potential for subsequent survival if the fetus were to be
removed from the uterus.”? In essence, then, it is a nonlegal
definition that is defined in terms of practicality (i.e., how
early a fetus can be delivered with hopes of reasonable
survival), and since no single factor determines fetal survival
the prediction of viability is at best a moving target and
imprecise.2® The progeny of abortion cases to follow Roe
would manifest consistency in the court’s subsequent avoid-
ance of the viability issues despite the fact that viability
would be a major future determinant in any discussion of
the fetal patient. In Planned Parenthood of Central Missouri v.
Danforth, the Supreme Court said, “It is not the proper func-
tion of the legislature or the courts to place viability, which
essentially is a medical concept, at a specific point in the
gestation period... and the determination of whether a par-
ticular fetus is viable is, and must be, a matter for the judg-
ment of the responsible attending physician.”?” In Colautti v.
Franklin the court ruled that the attending physician would
make a viability assessment on the particular facts of the
case before him, “based in part on whether there was a rea-
sonable likelihood of the fetus’ sustained survival outside
the womb, with or without artificial support.”?® According to
a brief filed with the Supreme Court in Webster v. Reproductive
Health Services by the American Medical Association, the
American Academy of Pediatrics, and the American College
of Obstetricians and Gynecologists, viability “is dependent
upon a large number of factors. . . The importance of each
of these factors and the medically appropriate method
of measuring them will vary with the circumstances of
the individual pregnancy.”?® In Planned Parenthood of
Southeastern Pennsylvania v. Casey, the court focused on the
precise point of viability as “an imprecision within tolera-
ble limits given that the medical community and all those
who must apply its discoveries will continue to explore
the matter.”3°

Ultimately the question arises as to the real impact of the
viability standard. Does a group of patients exist for whom
the “compelling state interest in a viable fetus” clause
applies? Data would demonstrate that the number of fetuses
aborted beyond the viable state is extremely limited.3! Clearly
the import of the quasi-Constitutional rights conferred by
this clause has had little practical import from the perspec-
tive of the Roe court protecting interests of viable fetuses as a
class in the abortion context.3? However, the Justices could
never have imagined the “double-edged” impact this clause
might have in the near future, with the advent of new fetal
treatment modalities and the potential for viable fetal
patients to come into conflict with both the maternal patient
and also with other fetuses in a multiple gestation setting.?

Conflict Scenarios (Maternal vs. Fetal
and Fetal vs. Fetal)

As noted earlier, the advancements in fetal therapy, both
medical and surgical, are dynamic. Since most of these fetal
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patients with potentially “correctable” defects manifest well
beyond the viable state, issues of conflict when treatment
determinations are offered begin to surface. So concerned
were the early pioneers in the field of fetal therapy with
such conflict potential and the unclear legal issues surround-
ing them, they convened the first conference to define
ethical guidelines and standards for the future.?* The pre-
dictable scenario of pitting the rights and interests of the
maternal patient with those of the unborn fetus beyond
the point of “viability” when the state might exercise its

“compelling state interest” formally manifested itself dra-

matically in Jessie Mae Jefferson v. Griffin Spaulding County

Hospital ®® In Jefferson the mother of a 39-week-old fetus

suffered from a complete placenta previa,?® a condition in

which the placenta blocks the birth canal. There was a 99%

chance that the fetus would die if natural delivery were

attempted and a 50% chance that the mother would also
not survive. The physicians predicted that both the mother
and the child had excellent chances of surviving delivery
by cesarean section. The maternal patient objected to surgery
on religious grounds. The attending physicians petitioned
the court for authorization to perform a cesarean section,
sonogram, and blood transfusions on Mrs. Jefferson. In
affirming the order of the lower court granting the physi-
cian’s petition, the Georgia Supreme Court stated that,
according to Roe v Wade,*” the state had a compelling interest
in the life of a fetus after the point of viability. It was this
interest, the court reasoned, which permitted intrusion on
the mother’s rights in order to protect the fetus. Justice Hill,
in a concurrence to the court’s per curiam opinion, noted:

“We weighted the right of the mother to practice her reli-

gion and to refuse surgery on herself, against her unborn

child’s right to live. We found in favor of her child’s right
to live.”38

Chervernak argues for exceptional situations where
forced fetal treatment near term is allowable.?* The
American College of Obstetricians and Gynecologists takes a
balanced perspective in this regard.** The ACOG Committee
on Ethics has come to the following conclusions:

m The role of the obstetrician is that of educator and
counselor, who must weigh the risks and benefits to
both patients, while realizing that tests, judgments, and
decisions are fallible.

m Consultation with others, including an institutional
ethics committee, ought to be sought when appropriate.

m Obstetricians should refrain from performing procedures
that are unwanted by a pregnant woman.

m The use of the courts to resolve conflicts violates the
pregnant woman’s autonomy, and it is almost never
warranted.

This recommendation would become a critical feature
in the leading case to date regarding forced fetal therapy,
the matter of Angela Carder, or “in re A.C.”#! In June 1987,
a judge in Washington, D.C., ordered a cesarean section to
be performed on Angela Carder, who was 26 weeks preg-
nant and near death from cancer. She had discussed with
her physicians the hope that her life could be prolonged to
the 28th week of pregnancy, when the potential outcome
for the fetus would be much better. When it appeared her

——
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death was imminent, however, the hospital, unable to get
consent for a cesarean section from the patient or her family,
obtained a court order for immediate delivery of the fetus.
The cesarean surgery was performed; the infant died within
a few hours; Carder died two days later. Three years later,
the District of Columbia Court of Appeals noted that it
would have deferred to the patient’s level of competency to
make her own choice. If she had not been competent, the
court should have used substituted judgment. The appeals
court noted, “We hold that in virtually all cases the ques-
tion of what is to be done is to be decided by the patient—
the pregnant woman—on behalf of herself and the fetus.”

The decision holds precedent only for its own jurisdic-
tion, but there have been no higher level determinations of
this specificity to date and other courts that may some day
face this type of decision are prone to deferring to such
judgments. It is a legal determination that aligns with policy
statements of both the American College of Obstetricians
and Gynecologists (ACOG), the American Academy of
Pediatrics Committee on Bioethics,*? and the American
Medical Association (AMA).*3

In an era of significant achievement in the area of
assisted reproductive technologies, scenarios with multiple
gestations are not unusual. Postulated is the potential fetus vs.
fetus conflict when a procedure to aid a compromised
fetus might be considered unnecessarily risky to the unaf-
fected “fetal siblings.” What rights in action would the
unaffected fetus have in this case and who would represent
these interests in a legal challenge? These are indeed rare
scenarios, but conjure dilemmas in the analysis. There
simply is no precedent in the law, no “on point” case law
that answers these situations. If the viable compromised
fetal patient has quasi-protected rights under the “com-
pelling state interest” clause of Roe, are these “rights” no
different for the unaffected sibling(s)? Several examples exist
as well where selective fetal reduction via cardiac puncture
under ultrasound guidance places two or more fetuses
directly in this situation.** The closest analogous case law
derives from cases of “substituted judgment” as demon-
strated in the Strunk v. Strunk case, where the court had to
determine if a surrogate can make a determination of care
for an incompetent individual.*> In Strunk, the Kentucky
Court of Appeals, in permitting a kidney transplant from a
mentally retarded person to his brother, was willing to imply
the consent of an incompetent individual to an intrusive
and burdensome procedure on the grounds that the result-
ing benefits were in the incompetent’s best interests. Given
that the transplant was necessary for the recipient brother’s
survival, the court utilized the substituted judgment doc-
trine and authorized the transplant on the grounds that the
brother’s death would have an “extremely traumatic effect
upon [incompetent].”4¢ In Hart v. Brown,*” the Connecticut
Supreme Court relied on the Strunk precedent and permit-
ted a kidney transplant from one twin to another.*® The
difficulty in applying these cases to the fetus vs. fetus con-
flict scenario is that there must be a demonstrated benefit
to the unaffected fetus to “allow” the procedures to occur
on the affected fetus. Such demonstration is implausible
at best, unless there is evidence of the future benefits of
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sibling company, love, and attention, or simply evidence
of improved existence generally.

Consequences of Forced Fetal Therapy

The specter of Roe becoming an unintended vehicle for
forced fetal interventions (be they dramatic, such as forc-
ing cesarian sections, or even seemingly limited to the
taking of a digoxin pill by the maternal patient to limit the
risk of fetal cardiac arrhythmias®°) is offset by the sobering
observation that there may indeed be common law conse-
quences for unsuccessful outcomes ranging from the tort
of battery to the damages that ensue from “creation of a
peril” and a catastrophic outcome.! The suggestion here is
that, while perhaps well intended, emotional moves to
intervene, above and beyond the wishes of the maternal
patient and her family, can result in secondary outcomes
that were perhaps unforeseeable but for which reasonable
arguments could be fashioned to hold the interveners liable.

NEW CHALLENGES AND THE
FUTURE LEGAL STATUS OF
THE FETAL PATIENT

There have been numerous attempts at both state and
federal levels to institute fetal rights legislation. This is
bothersome to abortion rights proponents as they argue
it constitutes what is essentially an “end run” to ultimately
prohibit women access to abortion, thus effectively disman-
tling the current standing of Roe v. Wade.>?

Attempts to Limit Types of Abortion

——

defendant causes the death of, or bodily injury to, an
“unborn child” during the commission of a federal crime.5°
The punishment for the separate offense would be the
same as if the defendant had caused the death of, or injury
to, the woman herself. Opponents of the law argue that
such a law creating criminal protection for a pregnancy
would establish new and bad precedent, encouraging the
extension of “fetal rights” to other areas of the law.3” There
has been a strong editorial condemnation of this law and
related state laws.%®

In a peculiar standoff between the Texas Medical
Association and the Texas District and County Attorneys
Association (a nonpartisan educational group), there is
disagreement over state law (Medical Practices Act of the
state’s Occupations Code, effective September 2005) that
presumably allows state prosecutors to bring capital murder
charges against physicians who violate the latest abortion
restrictions in the state.>® The dispute arises over whether
the new abortion law in Texas fits with the existing fetal
protection law, which allows prosecutors to charge with
assault or murder individuals who harm or kill a fetus—there
are two abortion-related items of “prohibited practices” in
the Occupations code.

Feticide statutes have become important actions in
33 states and there is a federal version known as “Laci
and Conner’s Law” after the 2004 killing of Laci Peterson
in California.® It is not likely that such statutes will impact
on the body of abortion law currently in place.

Pursuit of Fetal Rights Through
Vehicle of Child Abuse, Search,
and Seizure Issues

There have been several rulings at the state court level deal-
ing with the issue of late-term abortions. State Supreme
Courts in these jurisdictions (New Jersey, Alaska, Montana,
Arizona, Illinois, Michigan, Arkansas, Nebraska, and Florida)
have consistently overturned attempts by state legislatures
to ban late-term abortions as unconstitutional and impair-
ing the rights of bodily self-determination outlined in Roe v.
Wade.>® In a more recent Supreme Court determination
on this subject,’ the court ruled that this constituted a
violation of a woman’s right under Roe to make the free
choice of bodily self-determination. Thus, all serious
attempts to erode the core premise of Roe v. Wade have
been thus far ineffective, certainly as it impacts on fetal
“personhood” as discussed in the context of this chapter.

New Criminalization Strategies
in the Prenatal State

There has been considerable attention paid to the issue
of fetal rights in the context of crimes against pregnant
women. Some 24 states have “unborn victim laws,” with
another 15 states looking at similar legislation.>® In April
2001, Congress considered passage of H.R.503/S.480, the
“Unborn Victims of Violence Act,” which would amend
the federal criminal code to create a separate offense if a

There have been several cases in the last few years where
various jurisdictions have attempted to protect the unborn
fetus from different types of prenatal abuse, such as a
history of prior child abuse, drug abuse, and related issues.
In Ferguson v. City of Charleston,®! affirming the right to con-
fidential medical care for all Americans, the U.S. Supreme
Court struck down a drug-testing scheme targeting preg-
nant women developed by local police and prosecutors
in collaboration with doctors in a South Carolina hospital.
In its 6-3 decision in Ferguson, the court found that the
Medical University of South Carolina drug-testing scheme
was in direct violation of the Fourth Amendment, which
provides all Americans with protection from unreasonable
searches.

The case involves ten petitioners accused of cocaine
abuse during pregnancy. One woman was arrested at the
hospital shortly after giving birth and another, who had
sought prenatal care, was arrested and jailed for 3 weeks
until she delivered her child. In arguments before the
court, Justice Steven G. Breyer strongly suggested that the
hospital’s policy would harm fetuses more than it would
help by discouraging women from seeking prenatal care.

In May 2001 Regina McKnight was convicted and
sentenced to 12 years in prison for killing her unborn child
by using crack cocaine during her pregnancy.®> She was
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8!/, months pregnant when she delivered the stillborn
baby in May 1999. Four doctors who testified at her trial
gave differing opinions as to whether her addiction to
crack caused the baby’s death. In 1997, the South Carolina
Supreme Court upheld the conviction of a woman who
had been charged with child abuse for using cocaine dur-
ing her pregnancy, ruling that a viable fetus was considered
a person under the state’s criminal code. The ruling was the
only one of its kind in the country. The U.S. Supreme Court
has let stand the homicide conviction of the woman. By
refusing to consider the case, the high—court let stand a
South Carolina Supreme Court ruling that the punishment
was not too harsh because she should have known that
using cocaine would harm her child.

In another case in Bristol County, Massachusetts, prose-
cutors held Rebecca Corneau in a prison hospital in order
to protect her unborn fetus.®®* At 9 months gestation, this
member of a fundamentalist Christian group that shuns
modern medicine had refused to see a physician. Prosecutors
were concerned that two other children from this cult,
including one of Corneau’s, had died from neglect and
starvation. Fearing that the fetus she was carrying might
meet the same fate as her other child, Attleboro Juvenile
Court Judge Kenneth P. Nassif imprisoned Corneau to await
the birth and to submit to prenatal medical exams against
the beliefs of what he called her “bizarre and dangerous
cult.” Her newborn daughter was placed in foster care with
her three other children. Nassif’s assertion of jurisdiction
over the body of a pregnant woman never charged with a
crime was never subject to appellate review because Corneau
refused legal representation. The Massachusetts Supreme
Judicial Court dismissed a challenge to a court-ordered
exam. Boston attorney Wendy Murphy, a teacher at the
New England School of Law, had unsuccessfully appealed
the state juvenile court’s ruling. Supported by the National
Organization for Women and ACLU, she argued that jailing
a pregnant woman because she has refused medical treat-
ment violated her right to privacy guaranteed in Roe v. Wade.

Bush Administration Foray
into Fetal Rights

On September 27, 2002 the Bush administration through
the Department of Health and Human Services issued final
rules for allowing states to define a fetus as a child eligible
for government-subsidized health care under the State
Children’s Health Insurance Program (SCHIP).%* The Bush
administration said it saw no contradiction between
the ruling in Roe v. Wade that did not recognize the fetus
as a “person” under the Fourteenth Amendment to the
Constitution and this new SCHIP interpretation.® It noted
that the rule would not set up “an adversarial relationship
between the mother and her unborn child.” The DHHS
press release promoted the importance of opening health care
options to low-income mothers regardless of immigration
status.®® The administration calculated the new rule would
increase federal spending by $330 million over 5 years and
that 13 states would choose to cover “unborn children,”
with 30,000 fetuses gaining coverage as a result.

——
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CONCLUSION

It has been over 20 years since the first reported fetal
surgical interventions.” With this new class of “viable”
fetal patient, the potential for conflicts between mother
and fetus continues to manifest. The issue of what consti-
tutes fetal rights is still unsettled despite recent Supreme
Court determinations that continue to uphold the original
Roe protection of a woman’s right to bodily self-determination
and free right to choose abortion (despite the cloudy
meaning of “state compelling interest” in the viable fetus).
But as more challenges present to the intent of Roe, the
likelihood of the viability standard surviving is not great.
The court’s determination occurred in 1973, before today’s
technological miracles existed and well before any of the
Justices or their researchers could have comprehended this
new class of patient, the “viable” fetus, let alone the poten-
tial for conflict that could manifest. One can only surmise
the premise for Blackmun’s interpretations, the use of the
trimester analysis and the viability discussion. But rapid
changes in health care technology are essentially rendering
the value of this interpretation more and more ineffectual.
Predictions are difficult. With the Bush administration in
place, the opportunities to stack the court with conser-
vative viewpoints relative to abortion rights is significant.
Additionally, other Supreme Court rulings subsequently
have shown language, specifically from Justice Sandra Day
O’Connor, which point to the Roe determination’s weakest
link, the vagueness of the trimester approach.®® Curiously,
Laura Bush, the President’s wife, was quoted in January
2001 as suggesting that she did not believe the Roe ruling
should be undone, implying that the administration
should look for other ways to limit the need for abortion.5°
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