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COPROVIDERS
Physicians do not practice alone. That fact is unalterable in
our complex medical care system. Physicians depend on the
expertise and competence of technicians, nurses, nurse prac-
titioners, physician assistants, paramedics, administrators,
nurse’s aides, orderlies, medical records personnel, and even
maintenance and repair staff, just to name a few. In addi-
tion, it is important to recognize that the relationships of
coproviders are necessarily bilateral. The competence of the
individuals working together is additive rather than inde-
pendent. It is obvious that the observations and efforts of all
those who provide care for a patient affect the outcome; as
a result the legal interdependence of coproviders is unavoid-
able. The more complex that health care becomes and the
more technical the capabilities of health care providers, the
greater the interdependence of coproviders. Further, when
coproviders work together smoothly and professionally, it is
evident to the patient; this instills trust and facilitates com-
munication, which, in turn, tends to minimize malpractice
and malpractice claims. It is often feeling or perception that
something was wrong that influences a patient to seek an
attorney and file a claim. Good teamwork catches errors
before untoward results occur. It also creates the perception
in the patient that he or she is receiving competent, efficient,
and high-quality health care.

The definition of coproviders in the context of the health
care system can be greatly expanded. For example, the com-
petence of the line worker involved in the manufacturing
process of a piece of medical equipment could, in the most
extreme assessment of the nature of “coproviders,” affect the
performance of nurses and physicians who use that particular
piece of equipment.

The first part of this chapter focuses on the health care
providers who are directly involved with the patient and
who have some form of professional licensure or responsi-
bility for patient care. These providers include physicians,
nurses, nurse practitioners, physician assistants, dentists,
podiatrists, licensed psychologists, vocational nurses, regis-
tered technicians, and other personnel who work in the
health care system and directly affect the provision of care
to the patient. In addition, the nature of relationships that
create coexisting responsibilities and duties among these
providers is discussed.

The second part of the chapter explores legal aspects
concerning the hospital, the institution in which these
health care providers work together. It focuses primarily on
the hospital’s legal relationship to its patients and to the
physicians who serve on its staff and committees.

State Licensure

Licensed professionals are obligated not only to act within
the authority and parameters set out by their own licen-
sure act, but also, in most states, are required to report
other professionals if they know that those professionals
are acting in violation of the licensure acts. For example,
state laws require that physicians report the incompetence
of another physician if his or her act has the potential to
harm a patient. Physicians are also required to report the
incompetence or impairment of a nurse or any other
health care provider. In this respect, licensure creates a
public duty that, at times, can override the natural instinct
not to be a “tattletale.”

Once a physician has been reported to his or her licens-
ing board, the board will meet with the physician if it
believes the problem can be remedied informally. The licens-
ing board may even ask the physician to voluntarily surren-
der his or her license if it is necessary to protect the public.
Whether the license is surrendered or not, the physician can
be diverted to a supportive program if he or she acknowl-
edges the existence of a problem. If the physician refuses to
acknowledge the problem, the board can formally charge
the physician with violating the state’s licensing act and
order the physician’s appearance before it at a formal hear-
ing. In some states, under some conditions, the board may
suspend the physician’s license or impose less severe limita-
tions on his or her practice privileges if doing so is deemed
to be in the public’s interest.

At such a hearing, the board usually receives evidence
and testimony. It then makes findings of fact and forms
conclusions of law as to the charges and appropriate action
or sanction. Most states permit a sanctioned physician to
request a stay of the sanction and to bring an appeal of the
board’s decision before a court of law. Of course, if the
board finds insufficient proof (usually according to a pre-
ponderance of the credible evidence) in the facts to support
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an order or sanction, the matter is dismissed and, if necessary,
the license and privileges are restored.

Practice in a Health Care Institution

Apart from the responsibility created by state licensure laws
to report professional impairment, incompetence, or other
acts in violation of licensing laws, institutional environ-
ments may create an additional burden and duty for profes-
sionals: monitoring the competence and performance of
coproviders with whom they work. The interdependence of
professionals within a particular institutional environment
is best exemplified by the hospital, but it exists in other
health care settings such as nursing homes, mental health
institutions, and outpatient settings. Obvious examples
would be the responsibilities of the medical staff to the insti-
tution to monitor the quality of health care in the hospital
as outlined by state licensure laws, voluntary accreditation
standards, and common sense, as well as the common law.

In many cases, institutions, which normally depend on
the quality of the peer review conducted by their medical
staffs, have been found liable for failure to discover or for
choosing to ignore an individual health care provider’s
incompetence where that individual is practicing within
that institution.1 This well-established common law rule
receives additional support as a reasonable interpretation
of the Standards of Accreditation of the Joint Commission
on Accreditation of Healthcare Organizations (JCAHO),
which are voluntary. In addition, the common law reflects
the interpretation of state licensure laws requiring effective
quality assurance programs in hospitals, medical associa-
tion standards, and medical society standards. Further, the
institutional duty to provide quality care ultimately rests
with the hospital’s governing body.

Thus, health care providers find themselves obligated and
responsible for the competence and quality of their peers’
performance and for discovering and preventing the incom-
petence or impairment of professionals at other levels—
either above or below their own—from harming the public
or an individual patient. Thus, nurses are obligated to report
an impaired, incompetent, or otherwise deficient physician;
but they would also be required to report a technician who
fails to function at an acceptable level.

Peer Review

Quality assurance programs in hospitals depend on the
process of peer review because coproviders with the same
professional training are the best judges of the competence
and capabilities of their peers and colleagues. The quality
assurance process is described best in terms of problem
solving and the promotion of desired levels of patient care.
Although it is easy to talk in generalities about the impor-
tance of quality, the actual process of quality assurance is
difficult in the health care setting. However, the duty to
provide good and effective peer review is clear.

Quality Assurance Programs
All health care institutions, health care provider groups,
health maintenance organizations (HMOs) and managed

care programs, and others directly or indirectly responsible
for patient care necessarily deal with the developing field of
quality assurance (QA) in health care. Small area analysis,
comparison of health care practices, and widespread incon-
sistencies in approaches to various disease processes and
surgical problems have created great concern and even 
governmental intervention in attempts to standardize
approaches to health care problems. The unfortunate
byproduct of this concern and resulting standardization is
that it is difficult to be certain of the relative benefits of the
various approaches to problems. It is clear that many man-
agement approaches are effective, and diversity in health
care should not be discarded for a theoretical and unproven
cost or quality benefit. In medicine as well as in other
“arts,” there are many ways to “skin a cat.”

The Journal of the American Medical Association has pub-
lished a column on clinical decision-making with the spe-
cific objective of studying the problems of variation in
clinical approaches to medical problems.2

In QA programs, it is important to eliminate deviations
below and outside of acceptable medical practice, particu-
larly those deviations that put patients at risk. Therefore
the JCAHO, medical societies, medical professional organi-
zations, and others are actively involved in attempting to
establish standards for practice. The American Medical
Association has also studied standards in cooperation with
Rand Corporation, and 20 medical specialty societies have
published some form of standards.

Standards of Care
Quality assurance, peer review, and coprovider relationships
are dependent on the personal perceptions of those providing
the care together, regarding what are considered to be appro-
priate standards of care. Unfortunately, the legal system and
professional liability litigation in particular have confused
how such standards are considered and applied in a way not
easily explained. This can cause “defensive medicine.”

This does not mean that it is impossible to reconcile
institutional practice with understanding these standards.
What is necessary is the acknowledgment that quality
assurance and risk management must work in tandem,
with each complementing the other to ensure that medical
care is provided which meets the patient’s needs and inter-
ests. An understanding of those needs is the first step. The
legal system defines the duty a health care provider owes
to the patient in terms of what is in the patient’s interest:
1. To use his or her best judgment in care and treatment.
2. To exercise reasonable care and diligence in the application

of his or her knowledge and skills.
3. To act in compliance with the standard of health care

required by law.3

Thus, risk management and quality assurance programs
must be used to constantly educate the institution’s staff
regarding how to fulfill these duties during the day-to-day
provision of health care.

Normative Versus Actual Standards of Care
Elsewhere in this text, the issues regarding standards of care
are defined more completely. However, it is important to
recognize that, generally, courts define a standard of care in
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terms of that degree of skill and expertise normally pos-
sessed and exercised by a reasonable and prudent practi-
tioner with the same level of training in the same or similar
circumstances. What this means in a courtroom can become
quite different from what the health care provider contem-
plates while treating the patient. Too often, medical testi-
mony presented in a courtroom deals with issues as they
relate to “normative” standards rather than “actual” stan-
dards. In reality, physicians hope to perform at one level but
actually perform at another level. For example, John
Holbrook, MD (personal communication), an emergency
physician interested in risk management in Massachusetts,
reviewed more than 100,000 emergency department records
and found that fewer than 5% of patients treated at the
emergency department for a headache actually received a
funduscopic examination. Whether this would be an actual
standard that is acceptable is subject to debate, but it cannot
be ignored as a reality. In a courtroom, the normative stan-
dard is described for the benefit of the judge or jury as
expected performance recited by a “medical expert” ade-
quately and sometimes superlatively qualified to discuss a
particular area of professional expertise. It may not be an
actual standard but rather a “normative” standard defined as
the degree of skill and expertise that we strive to achieve
rather than actually achieve as average prudent practitioners.
Of course, states can and often do define who is a “medical
expert” and what, generally, is the defined standard of care,
for application in the courtroom.

In the quality assurance setting, it is important for
those involved in the definitions of standards and prac-
tices to recognize the difficulties of defining appropriate
standards of care and evaluating coproviders. Within
those parameters, it is still possible to define unacceptable
deviance and deal with it appropriately as part of the peer
review mechanism. However, difficulty can arise, espe-
cially in evaluating coproviders, when disparity exists
among researchers, instructors, and various schools and
institutions that train the coproviders. Such disparities
need to be considered in both individual evaluations and
coprovider training. Such continuing training can be a
useful tool for establishing the “normative” standard an
institution adheres to, in order to avoid any conflicts and
unnecessary disputes over adherence. It is possible that a
significant number of investigations and staff disciplinary
actions arise not from actual lack of knowledge or personal
dedication to high quality of care, but from differences in
training among coproviders.

Normally quality assurance programs are described in
terms of the “controlled loop” process of identification of a
problem, discussion, and evaluation resulting in proposed
action, real action, and then reevaluation to determine
whether the problem has been properly managed. Every
professional organization that assumes responsibility for
patient care, including hospital medical staffs, managed care
organizations, and medical practice groups, must establish a
quality assurance program. Without such a program, these
patient care organizations will not be able to efficiently
monitor the health care their coproviders provide.

There has been an increasing interest in and use of guide-
lines for comparing actual performance with the applicable

standard of care. Some institutions prepare internal guide-
lines for the most commonly encountered or performed
conditions or situations, basing them on academic research.
Other institutions make use of external sources, such as the
National Guideline Clearinghouse (NGC). The NGC main-
tains a comprehensive database of evidence-based clinical
practice guidelines and related documents produced by the
Agency for Healthcare Research and Quality (AHRQ). It
works with the American Medical Association and the
American Association of Health Plans. Its stated mission is
to provide physicians, nurses, and other health profession-
als with a source of objective, detailed information on clin-
ical practice guidelines. By doing so, it is promoting the
dissemination, implementation, and use of such guidelines.
The NGC’s database is available on the Internet at
http://www.guideline.gov/.

Disciplinary Activities in Peer Review
Practicing with coproviders necessarily results in discipli-
nary peer review actions when unacceptable and incurable
deviance is identified. It is important for those involved in
peer review and quality assurance matters that have a
direct impact on an individual practitioner to be aware of
the concept of due process and the laws of the state and
nation that govern disciplinary and peer review activities
in the health care setting. The Health Care Quality
Improvement Act of 19864 is a federal statute that provides
guidance for establishment of due process within peer
review through specific requirement:
1. The subject physician must be notified of an organiza-

tion’s intent to bring disciplinary action.
2. The subject physician must have an opportunity to

respond, request a hearing if he or she desires, and prepare
a defense.

3. The subject physician must have adequate notice of the
nature of the charges.

4. The subject physician must receive the right to advice
and counsel of the physician’s choice, including an attor-
ney, in any hearing conducted as part of peer review.

5. The subject physician must receive a fair hearing with
an impartial panel of noncompeting peers for consider-
ation of the proposed action to be taken.

6. The subject physician must be given an opportunity to
examine the evidence against him or her, prepare a
defense, cross-examine witnesses, and present arguments
in his or her favor.

7. A written opinion must be provided by the hearing
panel if disciplinary action is recommended, along with
the written decision of the health care governing body
or final arbitrator.
The importance of these guidelines lies in the statutory

establishment of bilateral protection. The organization
that is conducting peer review and following these guide-
lines ultimately derives as much benefit from them as the
physician who is at risk. If a physician who has been disci-
plined under a peer review proceeding decides to sue indi-
viduals who participated in the process or the institution
for having imposed the discipline, and if the defendants
can show that the disciplinary action was undertaken in
the “reasonable belief” that it was for the furtherance of good
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health care and with no malice or inappropriate motiva-
tions, this federal law provides “qualified immunity” from
the civil claim. Further, if the defendants prove that the
sanctioned physician’s suit was brought inappropriately,
they can collect damages for defense expenses and court
costs. The federal law provides this remedy to encourage
physicians to participate in peer review. However, failure to
conduct peer review can create potential liability under the
common law theories described earlier.

Supervisory Liability

Physicians supervise nurses, technicians, assistants, para-
medics, and, at times, other physicians. This supervision
can be direct, but it is often done by telephone, radio, or
written communication. Generally, a physician’s responsi-
bility and potential liability for such injuries and mistakes
resulting from the care given under such supervision are
directly proportional to the degree of control held over the
coproviders’ actions and the supervisor’s knowledge of
such actions.

Physicians who are supervising their own employees
bear special responsibilities because direct vicarious liability
exists for any employees’ negligent actions. Likewise, where
a state’s laws grant special status to nurse practitioners and
physician’s assistants, authorizing expanded delegated
duties, such laws generally require that physicians formally
report to the state the supervisory relationship’s existence.
Further, such reports or applications for approval often for-
mally create delegated standard orders and other protocols
to provide for proper guidelines. In addition, many states
have established definite limits on the nature of the super-
vision that might be provided. For example, most states
require the supervising physician to be physically available
to the nurse practitioner or physician’s assistant for consul-
tation and assistance. However, in many states these
coproviders can act, within their standing orders, in a rela-
tively liberal manner, sometimes even using signed pre-
scription pads. Some state medical practice acts provide
that a physician can delegate any responsibility to a prop-
erly trained person; thus the basic issue in determining
vicarious liability can center on the physician’s judgment 
of that coprovider’s qualifications. Of course, one would
not expect to find a physician delegating performance of a
neurosurgical procedure to a physician’s assistant; it is far
more common to find less critical responsibilities delegated
to the coprovider, such as when a nurse harvests veins for
cardiovascular surgeons.

Vicarious liability is that liability arising from an
employer–employee relationship. Employee physicians,
nurses, technicians, and others can create liability for their
employer through their negligence, if such negligence
causes an injury. One should also be aware of the “bor-
rowed servant” doctrine; a physician using employees of
another to carry out the borrower’s activities can be held
liable for the “borrowed” employee’s negligence. One’s lia-
bility when borrowing another’s “servant” is proportional
to the amount of control one exercised. For example, in the
health care setting, the “captain of the ship” theory at one

time was used to resolve the issue of liability for the acts of
nurses and others in the operating room. However, the
courts have recognized that surgeons do not directly con-
trol the administrative duties of others in the operating
room. Scrub technicians, circulating nurses, anesthesiolo-
gists, and others are working there, although they must
defer to the judgment and authority of the surgeon on the
case. Obviously, they have separate and independent duties
and responsibilities proportional to their professional com-
petence. It is therefore unreasonable to make the surgeon
liable for an improper sponge, needle, or instrument count,
just as it would be inappropriate for a surgeon to be respon-
sible for the conduct of an anesthesiologist who fails to
properly intubate the patient. If the problem comes to the
surgeon’s attention and he or she fails to act in the patient’s
interest, liability increases proportionately, but the primary
responsibility still lies with that person who acts independ-
ently regardless of the level of professional expertise and
who has separate and independent ministerial duties and
authority.

Radio Control and Prehospital Care

An interesting and important area of medical care involving
delegation of medical practice to a remote person is the use
of radio control for prehospital care. Separate and independ-
ent duties and responsibilities are created for licensed prehos-
pital care personnel. In addition, it is important to recognize
that prehospital care services are required by law to have 
a medical director who establishes proper medical care/
prehospital care protocols and monitors the competence of
the prehospital care personnel through a functioning quality
assurance program.

The physician who directs or controls the paramedic at
the scene has the same liability as a physician who would
direct or control a nurse and has ultimate responsibility for
the patient. In the case of radio control, the physician has
a responsibility proportional to his or her knowledge of the
situation, recognizing that the physician is dependent on
the eyes, ears, and observational skills of the paramedic or
emergency medical technician (EMT).

Appropriate prehospital care protocols still vary widely
throughout the United States. Variations easily result from
the diverse qualifications of persons working in prehospital
care settings, from personal opinions of medical directors,
and from different state laws. State law specifically desig-
nates levels of skill in terms of basic care providers, special
skill care providers, and full paramedic level providers.
National and state registry and licensure are a part of the
definition of these various levels of skill. The control of pre-
hospital care personnel is similar to the type of remote con-
trol that exists when patients are in the hospital and nurses
are used as observers reporting to physicians the condition
of a patient and then carrying out appropriate therapeutic
and diagnostic orders.

Ultimately, the health care professional who delegates
responsibilities to others or controls others by providing
care directly and in person or remotely by phone or radio,
is still responsible to act in a professional manner and
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within acceptable standards of care. A professional duty to
monitor the coprovider’s professional competence and abil-
ity, above or below one’s level of licensure or professional
skill, is a controlling factor and a legal principle that must
be accepted by all professionals. In the institutional setting,
coproviders are codependent and coresponsible. Even
though direct responsibility may not exist, indirect respon-
sibility for general considerations of quality assurance
requires vigilance and appropriate action when problems
and an incompetent coprovider are identified.

Independent Contractors

Whether a health care provider is an independent contrac-
tor is a question implicating labor, employment, and tax law,
as well as a consideration that affects professional liability.
If a person works as an employee, the employer’s vicarious
liability is direct, but if that person is an independent con-
tractor, the liability would be in proportion to the amount
of control exercised. For example, many physicians function
as independent contractors in various settings, but they
exercise independent judgment over their professional prac-
tice. The independent contractor concept is one that prop-
erly suits a professional role because professionals are
licensed as individuals and are responsible for making per-
sonal professional decisions about patient care. However,
hospitals, health care facilities, and professional individuals
are still responsible for monitoring the competence of the
independent practitioner.

Ostensible Agency

In most states, certain independent contractor relation-
ships have been found to be ineffective to deflect liability
from the party contracting for the services. For example, in
a hospital situation, an independent physician contractor
may be the only one available to the patient; therefore the
hospital may automatically be considered to be vicariously
liable through ostensible agency. It has used the agent
physician for carrying out some of its institutional respon-
sibilities.5 When the patient has no way of knowing that
the physician is not an employee or when the hospital uses
the physician just as the hospital would use an employee,
many states accept the concept that the hospital is there-
fore vicariously liable for the physician’s actions. This area
has not been as well defined outside the hospital-based
physician situation, because other members of the medical
staff are more independent. The concept generally has
widespread support in the case of hospital-based physi-
cians when patients come to a hospital and have no choice
as to which physician to pick.6

Independent contractors working within a hospital set-
ting or in a medical group are still subject to the same basic
peer review and quality assurance controls, and therefore
the institution or the professional organization can be con-
sidered liable if it fails to properly conduct the following:
(1) proper credentialing and application; (2) adequate peer
review and quality assurance review; (3) monitoring of
physicians for ongoing appropriateness of care, continued

education if indicated, and proper recertification, relicen-
sure, and other matters related to ongoing practice require-
ments; and (4) proper corrective and disciplinary action
when a physician performs inappropriately or below the
standard of care.

Under the common law propounded by most states, the
hospital may be considered liable for poor peer review.
This liability of a health care institution as outlined in the
common law has been extended to the medical staff when
the medical staff knows that a physician has become
incompetent and fails to take corrective action.7

Consultants and Referring Physicians

A consultant and the referring physician share responsibil-
ity for the patient’s care based on their respective pro-
portion of knowledge and control and the foreseeability
for potential harm. For example, if the general practitioner
refers the patient to a neurosurgeon for a neurosurgical
problem, then his or her responsibility for the case
decreases in proportion to his or her knowledge of the
problem, control over the care given the patient, and
actions taken in response to any problems identified.
Failure to choose an appropriate consultant can occasion-
ally create liability for the referring physician, particularly if
the choice of consultant is based not on the competence of
the consultant, but on other financial or personal relation-
ships. If the consultant is known to be incompetent and it
can be proven that the referring physician used that con-
sultant anyway, then liability would revert to the referring
physician.

Substitutes and sharing on-call time can create some lia-
bility if one chooses a substitute who is incompetent. This
would generally depend on the facts and circumstances.
For example, if a physician going on vacation is not care-
ful in his or her choice of a competent substitute, the
patient could easily consider this as failure to take proper
care in choosing a substitute. In the case of sharing call
with another physician, the responsibility is less because
the other physician is independent. However, if a physi-
cian using shared call knows that another physician shar-
ing call is incompetent or impaired, he or she exposes the
patients in his or her practice to that physician and would
be considered liable in proportion to his or her knowledge
of the incompetence or impairment of the call-sharing
physician.

Nursing and Other Technical 
Practices in the Hospital

State nurse practice acts are the laws that define the proper
scope of nursing practice. These laws and hospital proto-
cols and procedures control the scope of nurses’ profes-
sional activities. The physician is not responsible for
designing protocols and policies, although the medical
staff is generally responsible for the quality of care in the
hospital.8 In the case of a hospital setting or other health
care institutional setting, the administration generally
includes nursing administration and therefore sets policy
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for the nursing practices within that institution. The med-
ical staff provides oversight for the governing body on the
quality of care provided in the institution, but depends on
the nursing administration to develop policies and protocols
for nursing care. The physician would be responsible for
incompetence or impairment of a nurse or an inappropriate
nursing action.

The physician should either intervene to prevent harm
to the patient or deterioration of the patient’s condition or
report the events so that actions can be taken by the health
care institution. Failure to do so, to ensure that the profes-
sional staff of the hospital is functioning in a way that pro-
vides quality patient care, could result in liability for the
physician. The same responsibilities exist for nurses toward
other nurses or technicians and for technicians with regard
to other professional personnel in the hospital.

Professionals within a hospital or health care institu-
tional setting assume liability in proportion to their knowl-
edge of the problem and their ability to effect change.
Within the institution, following protocol and procedure
for registering complaints and attempting to provide for
corrective action satisfy the responsibilities of the individual.
The failure of the institution to act after being informed will
create a separate institutional liability.

State medical practice acts and nurse practice acts as well
as federal law9 provide immunity for people who report in
good faith the incompetence, impairment, or inappropriate
practice of another professional.

Conclusion

The health care environment requires cooperation and
teamwork. Physicians are dependent on many other health
care professionals in a health care institution to ensure
good patient care. These interdependencies are unavoidable
and are increasing in magnitude and complexity; therefore
it is important to understand that, generally, the team
members’ potential liability and legal responsibility are easy
to analyze. The degree of duty and responsibility is in pro-
portion to the amount of control and knowledge of the
potential for foreseeable harm. The health care professional
is obligated to take actions to protect the interests of
patients, who are innocent parties in the health care envi-
ronment. A failure to act in the interest of good patient care
or in the protection of the public welfare creates liability.
Apart from concern about becoming a codefendant because
of a failure to discipline or supervise, health care profession-
als should consider the fact that there are many different
ways to fail the patient, including allowing another to 
harm the patient. The public responsibility of licensed
health care professionals is the “brother’s keeper” responsi-
bility. Health care institutions, on the other hand, have a
separate and independent corporate responsibility to
ensure quality of care within their organizations. Failure to
require proper credentials, inappropriate hiring practices,
and failure to develop proper quality assurance and peer
review within the institution place the governing body and
the institution at great risk if patient harm results from that
failure.

INSTITUTIONAL PRACTICE
Historical Origins

Hospitals evolved in this country during the eighteenth,
nineteenth, and early twentieth centuries along the lines
of the European (particularly the British) model as charita-
ble institutions and, in some cases, as almshouses for the
poor. Because of this focus, many hospitals were affiliated
with or originated from various religious orders. To foster
and support these institutions, the law developed the doc-
trine of charitable immunity to protect hospitals from legal
liability.10 The cases recognizing this doctrine represented a
natural outgrowth of their community’s origins and the
interest in providing services primarily to the downtrodden
in society.

It was not until the 1870s, when university teaching
hospitals and municipal hospitals began to appear, that
secular institutions began to flourish. Despite this shift
away from religious affiliations, hospitals continued to
enjoy insulation from legal liability, retaining charitable
immunity, primarily because of their origins.

Evolution of Functional Hospital Organization 
and Management (1914 to 1984)
Early in the twentieth century, hospital organizations began
to evolve into bipartite and tripartite institutions. The lead-
ing case to perpetuate this separation was Schloendorff v.
New York Hospital, a New York Court of Appeals decision
issued in 1914.11 The administrative staff was regarded as
the governing body responsible for the overall administra-
tion of the hospital, while the medical staff was in charge of
rendering patient care. The artificial separation was prom-
ulgated in the courts by their erecting a distinction between
the “purely ministerial acts” performed by the hospital
administration and the medical acts performed by members
of the hospital medical staff:

It is true, I think, of nurses, as of physicians, that in treat-
ing a patient, they are not acting as servants of the hospi-
tal. But nurses are employed to carry out the orders of the
physicians, to whose authority they are subjectº. If there
are duties performed by nurses foreign to their duties in
carrying out the physician’s orders, and having relation-
ship to the administrative conduct of the hospital, the fact
is not established by the record.12

This medical/ministerial dichotomy continued after
Schloendorff, although the functional distinction between
hospital administration and medical staffs became increas-
ingly blurred. The forces behind this blurring were the
increasing use of professional management and business
practices, and the increasing professionalism of hospital-
employed ancillary health care providers. Physicians are
expected to understand, appreciate, and direct multifaceted
teams, which often specialize within their own fields in very
complex procedures, such as organ transplantation or treat-
ment of specific communicable diseases. Thus, the difference
between medical and administrative acts is often decided
based on all of the surrounding circumstances, making for
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limited consistency and predictability. For example, it was
held that administering the right blood by transfusion to the
wrong patient was a “ministerial act” in Necolaff v. Genesee
Hosp.,13 while administering the wrong blood to the right
patient was a “medical act” in Berg v. N.Y. Society for the Relief
of the Ruptured and Crippled.14

This distinction was finally abrogated in 1957, in Bing v.
Thunig.15 The New York Court of Appeals overturned
Schloendorff. Since Bing, both regulatory and common law
in the health care field have evolved to reflect the interre-
lationships and interdependencies of the hospital and its
medical staff. The JCAHO guidelines also reinforce this cor-
porate relationship.16 This view of the medical staff as an
integral component of the hospital corporation has been
confirmed in the decision of Johnson v. Misericordia County
Hospital.17 The antitrust case of Weiss v. York Hospital18 may
have muddied the water somewhat by referring to the
medical staff as being independent to the extent that it
may be the “sole decision maker.” Nevertheless, in terms of
more practical economic realities, for both hospitals and
their medical staffs to survive and, perhaps, thrive in the
increasingly competitive health care marketplace, each
must emphasize its common directives and capitalize on
them in forming new partnerships. To paraphrase
Benjamin Franklin, we must hang together or, surely, we
shall hang separately.

Evolution of the Legal Responsibilities 
for Quality Assurance in the Hospital
The Movement Away from Captain of the Ship
Doctrine The evolution of the legal responsibilities for
quality assurance within the hospital paralleled to a great
extent the organizational changes throughout this
period. A major development in establishing the legal
view that the hospital is more than just a physician’s
workshop, but with independent responsibilities of its
own, arose from the decision of Tonsic v. Wagner.19 In that
decision, the Supreme Court of Pennsylvania overturned
their “captain of the ship” holding (from McConnell v.
Williams, in which a hospital might escape liability for
the negligent acts of employees temporarily under the
direction of independently contracting physicians): “But
such an employee can be temporarily detached, in whole
or in part, from the hospital’s general control.”20 Thus the
Tonsic decision firmly established the principle that a
hospital should be held liable for the negligent act of any
of its employees even if under the supervision of a non-
employee at the time.

The Extension of Hospital Liability to the Acts of
Independent Contractors: Apparent Agency The doc-
trine of apparent agency has substantially contributed to
the demise of the hospital’s independent contractor
defense. One of the most important judicial pronounce-
ments of this doctrine came again from the Superior Court
of Pennsylvania in the case of Capan v. Divine Providence
Hosp.21 First, the hospital’s changing role creates a likeli-
hood that patients will look to the institution rather than
the individual physician for care. Thus patients commonly

enter the hospital seeking a wide range of hospital services
rather than personal treatment by a particular physician.
This is especially true for patients who have no family prac-
titioner. It would be absurd to require such a patient to be
familiar with the law of respondeat superior, meaning the
patient would have to ask each health care provider
whether he or she is an employee of the hospital or an inde-
pendent contractor. Similarly, it would be unfair to allow
this secret limitation on liability contained in a physician’s
contract with the hospital to bind the unknowing patient.

Liability of Hospitals and Medical 
Staff Physicians

Hospital Admissions
Nonemergency In general, a hospital has no duty to
admit a patient. However, it must not discriminate because
of race, color, gender, religion, or nationality. Under lim-
ited circumstances, based on statutory (governmental hos-
pitals), contractual (subscribes to an HMO or other similar
arrangement), or common law principles (injury caused by
the hospital), the hospital may have a duty to admit. In
hospitals engaged in clinical research mandated by the
government, the institution is usually allowed discretion
to refuse admission, even if the patient may meet criteria
for admission. A teaching hospital, however, may not
admit a patient contingent on the patient’s participation
in the teaching program. Otherwise, the patient’s constitu-
tional right of privacy would be invaded.

Even if a patient otherwise has a right to be admitted, if
there is no medical necessity or if the hospital does not
possess the services needed, the hospital need not admit
the nonemergency patient.22 The principle of no duty to
admit reflects judicial restraint in dictating how a hospital
should allocate scarce medical resources. Although many
of the cases supporting this common law principle date
back to the turn of the last century, the majority of the
courts continue to apply this doctrine today.23

Special circumstances may exist that obligate a hospital
under common law doctrines to admit a patient if a prior
relationship existed between the hospital and patient or
where the hospital was the cause of patient injury (i.e., has
placed the person in a position of peril). Such circum-
stances exist if the original injury or complication of treat-
ment occurred as the result of the hospital’s acts or
omissions or the hospital begins to provide care to the
patient. The hospital may be liable for abandonment if
admission is denied under such circumstances.

Emergency The national trend of the law is to impose lia-
bility on hospitals for refusal to treat emergencies or if neg-
ligent care is provided in their emergency departments.
Theories supporting such liability include the following: 
(1) reliance, (2) agency (respondeat superior), (3) apparent
authority (“holding” self out), (4) corporate negligence, and
(5) nondelegable duty. These theories are discussed next.

Reliance theory. If the patient relies on a hospital’s well-
established custom to render aid in an emergency situa-
tion, then the hospital may be found liable for refusing to
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provide the necessary care or for providing negligent care.
In Wilmington General Hosp. v. Manlove,24 the hospital was
found liable under this theory. A child needing emergency
care was not admitted to the hospital after the child’s pri-
vate pediatrician could not be reached to approve the
admission. In Stanturf v. Sipes,25 the hospital was held liable
when the administrator refused to approve the admission
because of the patient’s inability to pay. The court stated:

The members of the public… had reason to rely on the [hos-
pital], and… that plaintiff’s condition was caused to be
worsened by the delay resulting from the futile efforts to
obtain treatment from the… [hospital].26

Agency theory. If the emergency department personnel
who deviate from the applicable standard of care and cause
harm to the plaintiff are considered “servants” of the hospi-
tal, then the hospital is vicariously liable under the doctrine
of respondeat superior. A servant is defined as “a person
employed to perform services in the affairs of another and
who with respect to the physical conduct in the perform-
ance of the service is subject to the other’s control or right 
to control.”27 Other than house staff, staff physicians are
usually considered “independent contractors” rather than
“servants.” Courts must determine that an agency relation-
ship exists based on an analysis of the facts of the case before
holding a hospital liable under this theory.28

In Thomas v. Corso,29 the hospital was found liable when
the emergency room nurse failed to contact the on-call
physician. Citizens Hosp. Ass’n. v. Schoulin30 is a similar case.
The claim was based on nursing negligence in failing to
report all the patient’s symptoms to the on-call physician,
failing to conduct a proper examination, and failing to fol-
low the physician’s directions. The court found the hospi-
tal liable under respondeat superior.

Apparent authority. A hospital may be found vicariously
liable for an emergency room physician’s negligence even
if the physician is considered an independent contractor.
The facts would have to establish apparent authority (also
referred to as “ostensible agency” or “agency by estoppel”).
This theory of liability exists because the hospital is “hold-
ing itself out.” The hospital will be found liable when it
permits or encourages patients to believe that independent
contractor physicians are the hospital’s authorized agents.
The “holding out” must come from the hospital, not the
physician.

The landmark case on which this theory is based is Gizzi v.
Texaco, Inc.31 In Gizzi, Texaco was held liable for its repre-
sentations to the public, “You can trust your car to the man
who wears the star.” This advertisement was sufficient to
support the jury’s finding against Texaco for the apparent
authority it vested in an independent contractor/dealer.
The contractor had sold a used car in which the brakes
failed, injuring the purchaser. Texaco did not profit from
the sale but was aware that the dealer was engaged in this
collateral activity.

Corporate negligence. The doctrine of corporate negli-
gence asserts that there exists an independent duty of the
hospital for the medical care rendered in its institution.
Like the apparent agency theory, it holds the hospital

liable for an independent contractor/physician’s negli-
gence. However, a corporate negligence claim is based on
the hospital’s independent negligence in allowing an
incompetent physician to practice on its premise.

Nondelegable duty. The main reason for employers to use
independent contractors is to “farm out” services that may
be of benefit to the employers but that they may not be
willing or able to provide themselves. They also may wish
to avoid legal liability for such services. The immunity from
liability may be misused or abused. The independent con-
tractor immunity is therefore riddled with exceptions.32

For public policy reasons, certain duties delegated to an
independent contractor have been determined not to con-
fer immunity on the employer. These exceptions have
been termed nondelegable duties. They usually represent
situations wherein the employer’s duty is important,
urgent, or imperative. Employers who have such responsi-
bilities cannot avoid liability by delegating those responsi-
bilities to an independent contractor.

In Marek v. Professional Health Services, Inc.,33 the health
service was held liable even though it entrusted the read-
ing of a patient’s chest x-ray film to a competent independ-
ent contractor/radiologist. The theory of liability was that
reading the film was a nondelegable duty.

In another case, the Alaska Supreme Court ruled that the
defendant hospital was vicariously liable for negligence in
its emergency department.34 Such a duty “may be imposed
by statute, by contract, by franchise or by charter, or by
common law.”35 As discussed in this landmark case, the
hospital had a nondelegable duty to provide nonnegligent
care in its emergency department, based on its state license
as a general acute care hospital, JCAHO standards, and its
own bylaws.

Statutory Bases for Hospital Liability 
for Emergency Room Care
Negligence through the provision of substandard care is
not the only source of liability. In the last three decades,
the law has made denial of emergency care grounds for lia-
bility. In Guerro v. Copper Queen Hosp.,36 a privately owned
hospital operated only for employees of one company was
held liable for refusing treatment to an illegal alien who
sought care. The Arizona Supreme Court reasoned that the
state licensing statute precluded the hospital from denying
emergency care to a patient.

A federal law, the Emergency Medical Treatment and
Active Labor Act, commonly referred to as EMTALA or the
antidumping statute, is contained in the miscellaneous provi-
sions of the Budget Reconciliation Act (COBRA) of the
Ninety-ninth Congress.37 This statute is a codification of
common law theories of liability and emergency department
duties. It applies to all hospitals that participate in Medicare
and other government medical assistance programs created
by the Social Security Act.

The law has had a significant impact on emergency med-
ical care in hospitals. It has improved the plaintiff’s chances
of recovering damages from hospitals because it eliminates
the requirement of proving some of the elements of med-
ical negligence. It governs hospitals with an emergency
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department wherein a patient with an emergency medical
condition or a woman in active labor seeks medical care. 
If such a patient is “transferred” from the health care facil-
ity to another facility or is discharged, the patient may
recover damages for “personal harm” if the condition wors-
ens during or after such transfer or discharge. The patient
must prove only that the condition was not “stabilized” at
the time of transfer and that the condition deteriorated
because of the transfer. To avoid liability, the attending
physician or other medical personnel at the hospital must
sign a certification that, based upon the information avail-
able at the time, the medical benefits reasonably expected
from the provision of appropriate medical treatment at
another facility outweigh the “increased risks” of transfer.

In addition to the certification requirement, the transfer
must also be an “appropriate transfer.” Although the signed
certification is a simple enough procedure for the hospital
to incorporate within its medical record forms, the require-
ments that will satisfy the transfer include all the following:
(1) the receiving facility… has available space and qualified
personnel… has agreed to accept transfer… and to provide
appropriate medical treatment; (2) the transferring hospital
provides… appropriate medical records of examination and
treatment; (3) transfer is effected through qualified person-
nel and transportation equipment; and (4) such other
requirements as the Secretary [of Health and Human
Services] may find necessary.

Presumably the physician or other medical personnel
who transfer the patient have the requisite knowledge of
the staffing and competence of the receiving facility and
have sought agreement for acceptance by the receiving
facility before transfer. These requirements seem applicable
whether the receiving facility is an outpatient clinic, nurs-
ing home, day care program, or a more intensive treatment
center.

Although the physician must be acting as an employee
or under contract with the hospital and the hospital must
be a participating Medicare provider for the penalty provi-
sions of this law to apply, these are not required for recov-
ery of damages under state law. In addition, the hospital
will be liable for damages under this statute or state law
whether or not the involved physician is considered an
independent contractor under state law.

This federal law seems to preempt state law that
“directly conflicts with any of its requirements.” It further
provides for federal jurisdiction and allows the injured
individual to obtain “such equitable relief as is appropri-
ate,” giving the federal court discretion to award damages
it considers to be warranted. Legal action may be brought
up to 2 years after the violation.

A patient who suffers “personal harm” resulting from
violation of provisions of this law will be entitled to those
damages allowed under the state’s substantive law of per-
sonal injury and wrongful death statutes. In addition to
these damages, penalties of up to $50,000 per violation
against the hospital and the involved physician alike are
applicable to provider hospitals and their employed or
contracted physicians. The hospital receiving the trans-
ferred patient is also indemnified against any financial

losses by the transferring hospital if the transferring hospi-
tal has violated the statute.

Clearly, hospitals are no longer to be considered the
“physician’s workshop.” Thus the modern hospital is an
integrated center for delivery of health care services, possess-
ing in-house staff and independent contractor/physicians
with an array of staff privileges. The hospital can farm out
professional services; however, based on public policy and
other legal considerations, the trend of the law is to hold
the hospital liable for harm resulting from negligence in
handling admissions and transfers of patients in its emer-
gency department. As hospitals have become more prof-
itable and business-oriented, the adversarial relationship
and the law governing hospitals, patients, and physicians
have changed. Although there is no duty for nonemer-
gency admissions by hospitals, under emergency circum-
stances, the trend of the law is for hospital liability if the
patient is harmed as a result of denial of admission or
improper care.

Corporate Liability of Hospitals
No doctrine exemplifies the notion of a hospital as a cor-
porate entity with subsidiary components functioning
interdependently to deliver a health care product better
than the judicially pronounced theory holding a hospital
corporately liable for the quality of care delivered by its
medical staff. Under this doctrine, it does not matter
whether the staff members are employees or purely inde-
pendent contractors. Under corporate liability, the hospital
may be held directly liable for its own negligence in ensur-
ing the quality of health care delivered within its walls.

This doctrine of direct corporate liability of hospitals is
traceable to the famous case of Darling v. Charleston
Memorial Hospital.38 In the Darling case, a patient was
admitted for treatment of a broken leg through the emer-
gency room of a private, nonprofit hospital, and was
attended by a hospital staff physician who was rotating on
emergency duty. The attending physician was not skilled
in orthopedic work, and a cast was improperly applied so
that circulation to the leg was blocked. Although the
patient subsequently complained about the leg, and the
nurses involved in his care observed the discoloration of
his toes, nothing was done. When he was finally examined
by another physician, the leg required amputation. The
court’s decision against the hospital could have been based
on a finding of apparent agency on the grounds that the
plaintiff had no reason to think that the hospital’s attend-
ing physician was not employed by the hospital. However,
the court went further in holding the hospital itself
directly liable for breaching its own duty of care to the
patient in failing to “require consultation” with a member
of the hospital surgical staff skilled in such treatment or to
review the treatment rendered to the plaintiff, and to
require consultants to be called in as needed.

The court recognized the hospital’s own central role in the
overall treatment of the patient, thereby requiring the hospi-
tal itself to become directly involved in the health care deliv-
ery process. Hospitals could be held directly liable for their
own corporate negligence in providing health care services.
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Before this case, the corporate duties of hospitals were lim-
ited to three areas, unrelated to direct patient care:
1. The duty of reasonable care in the maintenance and use

of equipment.
2. The availability of equipment and services.
3. The duty of reasonable care in the selection and reten-

tion of employees.
Since Darling and its progeny, hospitals must be much

more mindful of their selection and retention of staff
physicians.39–43

Medical Staff Credentialing

Evolution of the Basic Hospital–Physician
Relationship
The rights, duties, and protections afforded to the hospital
and its medical staff have traditionally been analyzed by
reference to the quality and quantity of the delivery of
patient care. The law recognizes that the hospital’s govern-
ing body must assess the qualifications of physicians who
request admission to the hospital staff and must monitor
the quality of medical care delivered to hospital patients.

The hospital is generally protected under the law when
its decision whether to appoint or reappoint is based on
considerations related to the quality of medical care ren-
dered within the hospital or to a physician’s professional
conduct. Such considerations may involve an assessment
of the physician’s technical and clinical competence, as
well as other relevant factors, such as his or her ability to
cooperate with co-workers and support staff.

Although the hospital governing body has the duty to
ensure the quality of patient care in the hospital, it has nei-
ther the expertise nor the proximity to specific situations
to monitor adequately the actual delivery of medical serv-
ices. Accordingly, the typical hospital governing body del-
egates much of its quality assurance responsibilities to the
medical staff, and the governing body retains the ultimate
monitoring or oversight responsibility. The medical staff
organization usually uses its committee structure to pro-
vide the actual quality assurance mechanism by which the
institution’s quality of care may be maintained. This struc-
ture is formalized through the hospital and medical staff’s
bylaws, rules and regulations, standards of performance,
and procedures for peer review.

The Professional and Economic 
Significance of Hospital Staff Privileges
The hospital, with its special care facilities and interaction
of experts and trained professionals, has been the major
centralized provider of medical services in the United States
for over a century. However, more and more treatment pro-
cedures are becoming decentralized with the establishment
of ambulatory surgery centers, less invasive treatments, 
and home health care. However, it remains true that a
physician who is denied access to a hospital facility may be
severely hampered in his or her practice. Gaining and
retaining clinical privileges in at least one hospital has
become practically essential for most physicians to practice
medicine.

Still, staff privileges are just that—privileges. There is no
fundamental or constitutional right to practice at a particu-
lar hospital.44 In some jurisdictions, however, the procure-
ment of a valid license may create a right to appointment in
the absence of actual incompetence.45 The current revolu-
tion in health care financing and competition is adding yet
another layer of complexity to this decision-making process.
As physicians seek to attain or retain clinical privileges, hos-
pitals and medical staffs are becoming more selective with
respect to whom they grant clinical privileges. In some cases,
as part of long-term strategic planning, whole departments
of clinical services may be eliminated or curtailed substan-
tially because of economics, an adverse reimbursement 
climate, and patient population needs. All of these develop-
ments have brought the dilemma of hospital corporate lia-
bility versus physician staff privileges disputes into bold
relief. These issues are discussed in more detail later in this
chapter. The remainder of this part deals with the various
types of staff privileges available, the process involved in
obtaining and retaining them, and the protections, theories
of liability, and remedies available in the denial, deferral,
limitation, or withdrawal of these staff privileges.

Nature and Type of Staff Membership

Active Medical Staff
In most hospitals the active medical staff consists of practi-
tioners who meet certain basic educational, training, and
background experience requirements. Typically, they are
either board certified or board eligible in their area of spe-
cialty. They may regularly admit patients to the hospital, or
are otherwise involved in the care of hospital patients, or
participate in a teaching or research program of the hospital.
They are normally required to actively participate in the
staff’s patient care audit and quality assurance activities. It is
not unusual for active staff members to be required to pro-
vide care within their area of specialty to those “unassigned”
patients who are admitted through the emergency room.
Each active medical staff member retains responsibility
within his or her area of professional competence (as pre-
scribed by clinical privilege delineation determinations) 
for the daily care and supervision of each patient in the 
hospital for whom he or she provides services.

Consulting Staff
Typically the consulting staff consists of practitioners who
are members of the active staff of another hospital where
they actively participate in the patient care audit and other
quality assurance activities, who are of recognized profes-
sional ability in a specialized field, and who are not mem-
bers of another category of the medical staff. Consulting
staff members cannot admit patients and their clinical
privileges are limited to their particular area of expertise.

Courtesy Staff
The courtesy staff consists of practitioners who admit a limited
number of patients per year and who are members of another
hospital’s active medical staff where they actively participate 
in patient care audit and other quality assurance activities.
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Affiliate Staff
The affiliate staff group consists of practitioners who are not
active but have a longstanding relationship with the hospital.
Typically, these practitioners may not admit patients or be 
eligible to hold office or vote in general staff and special 
meetings.

Outpatient Staff
The outpatient staff consists of practitioners who are regu-
larly engaged in the care of outpatients on behalf of the hos-
pital or in a program sponsored by or associated with the
hospital, who do not wish to assume all the responsibilities
incumbent on active staff membership. Each outpatient staff
member retains responsibility within his or her area of pro-
fessional competence for the daily care and supervision of
patients under his or her care while actively participating in
the patient care audit or other quality assurance activities
required of the staff.

Honorary or Emeritus Staff
Members of the honorary or emeritus staff are practition-
ers who are not active in the hospital but are being hon-
ored for their outstanding accomplishments or reputation.
These members may also be former members of the active
staff who have retained and may retain admitting and clin-
ical privileges to the extent recommended by the medical
board and board of directors.

House Staff
Members of the house staff group are either fully licensed
physicians or physicians who have received appropriate
certification from the state medical board authorizing
them to enter postgraduate study in a particular hospital.
They may admit patients within the specialty department
to which they are assigned with the approval of an active
staff member in that department who is responsible for
the care of that patient, and they may exercise clinical
privileges as established within the residency training
program.

Allied Health Professional Staff
Allied health professionals represent a group of nonphysi-
cian coproviders, including podiatrists, nurses, psycholo-
gists, and so forth, who may provide specified patient care
services under the supervision or direction of a physician
member of the medical staff. They may write orders to the
extent established in the rules of the staff and department
to which they are assigned, but not beyond the scope of
their licenses, certificates, or other legal credentials. The
1990 JCAHO Accreditation Manual for Hospitals accom-
modates the entry of these nonphysician providers into
the hospital’s health care delivery system.

Staff Application and Renewal

The Public/Private Hospital Distinction
Constitutional and statutory protections typically have
imposed more restrictions on public hospitals in the area
of staff privileges decisions. Increasingly, however, acts of

formerly private hospitals have come under a level of
scrutiny similar to that for public hospitals.

The two most common theories of medical staff guaran-
tees advanced by physicians have been (1) that the hospital
has a fiduciary relationship with the public because of its
tax-exempt status, as well as its health and charitable activ-
ities, and (2) that by virtue of the hospital’s receipt of cer-
tain public monies (e.g., Hill-Burton funds), its acts amount
to “state action.” Such hospital acts were therefore claimed
to be subject to the Fifth and Fourteenth Amendments to
the Constitution, requiring due process of law for the ben-
efit of persons otherwise being deprived of life, liberty, or
property rights. This justification finds its specific applica-
tion to the physician appointment and reappointment
process through the analysis of staff privileges as a neces-
sary means of guaranteeing the liberty right of practicing
one’s profession.

Delegation of Credentialing Decisions 
to the Medical Staff
The governing body of the hospital (although ultimately
responsible for the quality of care delivered) delegates to
the medical staff the decision-making process for physician
credentialing. The medical staff ordinarily then delegates
these specific functions to a select credentials or peer
review committee to make these determinations. Initial
appellate decision-making authority for these determina-
tions is usually passed to a medical executive committee.
The composition of this committee is variable, but it usu-
ally consists of clinical department and division chiefs or
service and section heads, as well as medical and hospital
administrative personnel.

The Process
A current or aspiring member to a medical staff submits a
completed application including proof of medical educa-
tion, licensure, board eligibility or certification, support-
ing materials including recommendations concerning
current clinical competence and ethical practice, recent 
(5 years) ongoing as well as adverse claim experience, and
a completed privileges delineation request form to the sec-
retary of the medical staff or the hospital administrator.
After this, the physician may be interviewed by the
department chair who prepares a written report and rec-
ommendation concerning staff appointment and clinical
privileges, which is then transmitted to the credentials
committee.

After initial processing, the application for past record is
reviewed by the credentials committee. The credentials
committee then transmits to the medical executive com-
mittee (sometimes known as the medical board) a written
report and recommendation as to staff appointment, cate-
gory, department, and clinical privileges delineation,
including special conditions.

The medical executive committee then forwards to the
executive director for transmittal to the board of directors
a written report and recommendation for clinical privi-
leges to be granted with any special conditions to be
attached to the appointment. Physicians receiving adverse
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determinations may follow an appellate procedure roughly
paralleling the foregoing process.

Considerations for Acceptance 
or Rejection

The following represent general criteria considered in the
staff privileges decision-making process:

1. Education, training, background, and experience.
2. Need in the department.
3. Ability to work with others.
4. Ability to meet eligibility or other requirements speci-

fied in bylaws.
5. Freedom from conflict of interest.
6. Utilization of hospital experience facilities.
7. Maintenance of professional liability insurance.
8. Willingness to make a full-time commitment to the

institution.
9. Whether the hospital is the physician’s primary inpa-

tient facility.
10. Status of medical record-keeping and risk manage-

ment experience.
11. Freedom from false or misleading information.
12. Current clinical competence, ethical practice, and

health status.
13. A willingness to comply with bylaws and regulations.
14. Continuing medical education as required.
15. Evidence of previous or current action taken in licen-

sure or privilege matters.
Several of the preceding criteria might carry potential

antitrust implications if applied to deny or limit clinical
privileges in some contexts. Curtailment, based on these
criteria, should specify with considerable particularity why
privileges were denied, deferred, or limited.

Legal Protections Available 
to the Physician

Hospital and Medical Staff Bylaws
It is well settled under the law that hospitals acting
through their medical staffs must comply with their own
internal procedural rules (i.e., bylaws). Failure to do so, at
the very least, will invite judicial review. On finding a sig-
nificant failure, a court could nullify the whole process and
require the hospital to review the physician’s qualifications
again in accordance with all internal policies, procedures,
and bylaws. Examples of particular procedural rules that
should appear in bylaws include (but are not limited to)
the following:
1. Adequate notice to the physician of the adverse decision.
2. Making available a fair hearing process for aggrieved

physicians.
3. Communicating adequately to physicians the factors

governing the credentialing decision.
4. Allocating properly the burden of proof during the hearings.

Contract Theory of Medical Staff Bylaws
In Pennsylvania and some other states, the medical staff
bylaws may be viewed as part of a contractual relationship

between the hospital and members of its medical staff, 
so that modifications may only be made pursuant to amend-
ment procedures established in the bylaws themselves. 
In Pennsylvania, as well as other states adopting this
approach, it may be considered a breach of contract for a
hospital to violate procedural protections afforded under its
medical staff bylaws in the physician credentialing process.

There may have been an inadequate number of court
decisions to make it clear whether any such breach would
make available to aggrieved physicians the whole panoply 
of common law contractual remedies. It is also unclear
whether this contractual analogy may apply to the situation
of an applicant who is not yet a member of the medical staff.

Protection from Economic Harm
There may be some protection from tortious interference
with a physician’s ability to practice his or her profession.
In many jurisdictions (e.g., New Jersey), this has been rec-
ognized as a valid claim under tort law. In general the
intent to deny privileges without legal justification is suffi-
cient to permit this type of claim to go forward in litiga-
tion. In addition, interference with trade or business may
be alleged as a violation of the federal or state constitution,
if the hospital is considered to be a public institution as
discussed earlier. If two or more individual staff members
or other persons conspire to deny privileges wrongfully,
then a “restraint of trade” claim may also be possible (i.e.,
a Sherman Act Section 1 violation as discussed later in the
antitrust subsection). In addition to possible claims under
federal antitrust laws, some state courts (notably New
Jersey) also permit these suits.

Protection from Defamation
Physicians involved in the credentialing process are usu-
ally seen to be protected from defamation, or “the holding
of a person up to ridicule, in a respectable and considerable
part of the community.” Typically, the hospital and med-
ical staff may have several defenses available to claims by
physicians that they have been defamed during the cre-
dentialing process.

First, no liability from defamation will attach to the hos-
pital or its staff if the allegedly defamatory statements are
true. Second, the physician applicant consents to the mak-
ing of these statements by voluntarily going through the
credentialing process. Third, public policy requires that
persons who are asked to give statements to assist in the
credentialing process should be protected by the law for
such statements to guarantee that they are given without
fear of reprisal and to ensure that the best possible deci-
sions are made to ensure patient safety and welfare. In
most contexts, this is a qualified privilege. In the absence
of malice, this privilege applies to physicians and others
involved in the credentialing decision—physicians, in
making comments, must make them in a proper setting for
statements to be protected.

Due Process Protection
In the case of hospitals owned or controlled by public agen-
cies or private hospitals acting under the color of state law by
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having a fiduciary relationship with the public, substantive
and due process safeguards may become available to physi-
cians seeking to attain or retain staff privileges.

Substantive due process requires that the reasons behind
the denial of a physician’s staff privileges must be rational and
not arbitrary or capricious. Claims based on an alleged viola-
tion of substantive due process may involve, for example,
challenges to per se rules imposed by the hospital, such as
minimum educational requirements (beyond those required
for licensure) or board certification in a clinical specialty.

Procedural due process requires that the physician
receive adequate safeguards concerning the process itself in
determining whether he or she should be granted staff priv-
ileges at a particular hospital. A significant number of fed-
eral court decisions have held that denial of privileges by a
private health care provider is not sufficiently regulated or
controlled by the state to invoke federal jurisdiction.46,47

However, it is now becoming clear that regardless of
whether the hospital concerned is public or private, a physi-
cian has a federally protected right to due process.48,49 These
procedural safeguards may include (but are not limited to)
the following:

1. Notification of the adverse determination.50

2. If the physician requests a hearing, written notice of the
charges with sufficient specificity to give the physician
adequate notice of the reason for an adverse ruling.51

3. Adequate time to prepare a defense.52

4. Opportunity for prehearing discovery.53

5. A hearing panel composed of impartial, fair-minded
physicians.54

6. Appearance before the decision-making panel.
7. Assistance of legal counsel during the hearing.
8. Cross-examination of witnesses.
9. Presentation of witnesses and evidence in defense.55

10. Transcript of panel hearing available for review before
appellate hearing.56

11. Written decision from the panel for judicial review.

Employment Practices Discrimination
A newer theory that physicians might be able to assert
comes under the umbrella of employment practices dis-
crimination. Although this cause of action historically
arose in occupations other than medicine, it may be avail-
able, at least, to employed physicians. Another type of
action might become available to physicians who have lost
or failed to obtain staff privileges as a result of their having
made prior written or oral statements critical of peers or of
the policies of the hospital at which they have lost privi-
leges. A relevant court decision in this connection is
Novosel v. Nationwide Insurance Co.57 There, the federal
appeals court in Philadelphia upheld an employee’s right
to sue his employer where he may have been wrongfully
discharged for having asserted a right protected by an
important public policy, namely, freedom of speech and
political association.

Antitrust Safeguards
Approximately 26% of this country’s physicians are involved
in exclusive contracts with hospitals. These contracts with

providers such as radiologists, pathologists, anesthesiologists,
and sometimes cardiologists or emergency physicians have
become the subject of Sherman Act antitrust challenges in
recent years. To invoke a violation of Section 1 of this act, a
plaintiff must assert the following:
1. That the parties against whom the antitrust action is

brought have agreed among or between themselves 
(i.e., conspired) to engage in activities that restrain trade.

2. That the effect of this conspiracy is to restrain trade and
is anticompetitive in nature.

3. That these anticompetitive practices affect consumer
choice of services in a relevant market population cov-
ered by the agreement or conspiracy.

4. That these anticompetitive practices have a substantial
and adverse impact on interstate commerce.
Aggrieved parties have also alleged violation of Section 2

of the Sherman Antitrust Act. Section 2 prohibits the will-
ful acquisition or maintenance of monopoly power in a
relevant geographic market within which the provider of
services operates, and as a practical matter to which the
purchaser of those services may turn for these services.
Acquiring or maintaining the power to control market
prices and exclude competition in such an area could
amount to a Section 2 violation involving monopolistic
practice. Section 2 violations do not require a conspirator-
ial agreement. Assuming that federal jurisdiction may be
established by showing that anticompetitive practices have
a substantial adverse impact on interstate commerce, an
analysis of the merits of an antitrust claim in a credential-
ing case may proceed.58 In the most famous recent case
analyzing the merits of an antitrust claim concerning the
staff privileges of an unsuccessful applicant to a closed
medical staff of anesthesiologists, the U.S. Supreme Court
held that this type of exclusive contract did not violate
Section 1 of the Sherman Antitrust Act.59

The theory of liability was that, through the vehicle of
this exclusive contract, consumer choice was limited
because the anesthetic services of the hospital were ille-
gally tied to its surgical services (i.e., if you went to a hos-
pital to undergo surgery, then you had to accept the
exclusive panel of anesthesiologists). The Supreme Court,
however, held that there was no shortage of other hospitals
with comparable services in the New Orleans area from
which patient/consumers could choose other surgeons and
anesthesiologists for their operations.

Justice O’Connor and three other justices concurred in
the result, but stated that this type of practice should have
been sustained because it was justified by matters of med-
ical and administrative efficiency (i.e., it satisfied rules of
reason while not constituting an illegal practice according
to federal antitrust laws). This decision (although not find-
ing an antitrust violation) may be most significant to the
health care industry by confirming that relationships
among hospitals, physicians, and their patients are subject
to the same antitrust principles that apply to others
involved in commercial activities.

The decision may also be just as notable for what it does
not say. For example, exclusive contracts in areas with only
one hospital near state borders, which involve services with
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independent markets, may well violate Section 1 of the
Sherman Act. Clearly, now that the courts regard health
care as a commercial activity, the range of antitrust viola-
tions may well increase depending on the specific facts and
circumstances in each case.

In 1984 the Third Circuit United States Court of Appeals
reconfirmed the applicability of traditional commercial
analysis to the activities of hospitals and their medical
staffs in excluding certain groups from staff membership.

In Weiss v. York Hospital,60 Dr. Malcom Weiss had filed a
Sherman Act antitrust action as a member of a group
(osteopathic physicians) who had been excluded from
membership on the hospital’s medical staff. The lower
court had found that this group boycott by York Hospital
and its medical staff violated Sections 1 and 2 of the
Sherman Act. The Third Circuit Court of Appeals in
Philadelphia, while reversing the Section 2 violation find-
ing, concurred with the lower court that this practice vio-
lated Section 1 of the Sherman Act. The appellate court
found that regardless of whether or not the medical staff
was acting as an agent or independently of the hospital in
this practice, there was a conspiracy among individual staff
physicians to exclude osteopathic physicians.

This case confirmed that whether or not the medical
staff is an entity separate from the hospital, individual
physicians compete with each other and thus may con-
spire to limit competition in violation of Section 1 of the
Sherman Act. With the dramatically increasing numbers of
MDs, DOs, DDSs, DPMs, DCs, MSNs, PAs, and other health
care professionals, the impact that this case should have on
future efforts by MDs to boycott certain non-MD groups
cannot be overstated.

Available Remedies to 
Aggrieved Physicians

A physician denied clinical privileges may be entitled to a
variety of remedies if he or she prevails in litigation against
the hospital. The remedy usually depends on the infrac-
tion. An injunction may be available. The court may pre-
vent the hospital from denying or curtailing staff privileges
(permanently or at least until a full hearing and final deci-
sion is made by the hospital concerning appointment or
reappointment).

To obtain injunctive relief, a physician must show that
he or she could be irreparably harmed if the injunction is
not granted. However, even if a physician can show this
and gets an injunction, the finding will not act to prevent
the hospital from denying staff privileges based on subse-
quent events. Furthermore, injunctive relief is inappropri-
ate if internal hospital administrative remedies have not
been exhausted or are still available as prescribed by hospi-
tal and medical staff bylaws. In appropriate circumstances
(usually limited to federal cases involving public institu-
tions), a court may order a hospital to appoint or reappoint
a physician or at least grant a hearing or other procedural
safeguards during the credentialing process.

Another remedy is monetary damages—compensatory
or punitive. Compensatory (or civil) damages may be justified

if the court finds that the hospital or its medical staff inter-
fered with the physician’s right to practice his or her pro-
fession, or that the denial of privileges was part of a
conspiracy to violate the applicant’s civil rights. Such dam-
ages must be proven by the physician based on (1) his or
her inability to admit patients to the hospital, (2) the
denial of privileges at other hospitals because of the bad
publicity generated by this adverse decision, (3) the physi-
cian’s loss of patients or income because of the denial, or
(4) the loss of the physician’s professional standing or rep-
utation in the community.

Punitive damages are unlikely to be imposed except
when the denial of privileges was the result of legally will-
ful, wanton conduct that the court seeks to prevent in the
future by making an example of the defendants.

A group or even an entire class of physicians or non-
physician medical personnel may seek any of these reme-
dies. A class action may be brought in which the allegation
concerns discriminatory exclusion of minorities, osteo-
pathic physicians, dentists, nurse practitioners, physician
assistants, chiropractors, podiatrists, or others.

Guidelines for Hospital and 
Medical Staff Credentialing

Hospital and Medical Staff Bylaws
There are many key people primarily responsible for staff
privileges decisions. These department chairs and members
of the medical executive and credentials committees must
be well versed in the procedural and substantive safeguards
provided to physicians by law and by the hospital and
medical staff bylaws, rules, and regulations.

In determining whether to appoint or reappoint a physi-
cian, the decision-makers should identify the specific rea-
son or reasons for restricting staff privileges. The medical
executive and credentialing committee should specify as
many reasonable grounds for denial as possible and, when-
ever appropriate or relevant, should reference these
grounds to medical staff bylaw provisions.

Grounds for denial or limitation of privileges should be
adequately documented. They must be reasonably related
to a legitimate purpose or purposes, preferably in further-
ance of the hospital’s overall mission. Moreover, the hospi-
tal, through its medical staff and executive committee,
should be sure that its actions demonstrate that it applies
these grounds in a nondiscriminatory fashion using princi-
ples of fair play and due process as established in its hospi-
tal and medical staff bylaws.

Specific Measures to Minimize Liability
There are other, more specific measures a hospital can and
should take to minimize its potential liability exposure in
credentialing matters.

First, the hospital must ensure that it complies with the
various statutes, regulations, and informal requirements
governing the conduct of the hospital and its medical staff.
This crucial goal should be achieved by drafting the hospital
and medical staff bylaws carefully and clearly in accordance
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with the guidelines of the state department of health, the
JCAHO, and the Department of Health and Human
Services. Further, if the hospital accepts Medicaid patients,
its bylaws should comply with the guidelines of the state
department of public welfare. Of particular importance,
the medical staff bylaws must comply with state depart-
ment of health regulations and JCAHO guidelines regard-
ing the classification and delineation of privileges. They
should provide mechanisms for review of decisions affect-
ing clinical privileges, including guarantees that physi-
cians may be heard at each step of the process. Even when
the medical staff sets out to adopt bylaws that are as
straightforward as possible, it should ensure that creden-
tialing and hearing procedures are fully and clearly set
forth and followed.

Second, the hospital should implement measures during
the application and reapplication process that will reduce
the likelihood that a rejected physician will have a basis for
subsequent legal action. For example, during the initial
evaluation or reevaluation of a physician, an interview
between the physician and the chairman of the depart-
ment of service is advisable. This interview should be more
than cursory; it should be designed to determine the
extent of the physician’s commitment to the hospital and
to identify any problems that might arise during the cre-
dentialing process.

The hospital should verify the applicant’s credentials
and solicit written recommendations. The facility must
also query the National Practitioner Data Bank to check
for reports of privilege actions or malpractice settlements
on the applicant. For physicians just out of training, pro-
fessors and program directors should be asked to submit
evaluations. The hospital should specify that it will use
the comments to assist in evaluating the physician’s suit-
ability for clinical privileges in the hospital, and may
communicate the substance of the comments to the
physician. After it has cleared this with the commenta-
tors, it should scrutinize all solicited and unsolicited
information for bias.

Third, the hospital should notify in writing all physi-
cians whose requested privileges are denied or restricted.
The notice should sufficiently detail the reasons, supported
by adequate documentation. The decision should be com-
municated as being irrevocable and mandated by an inter-
related combination of factors, rather than because of one
or another specific reasons. This reduces the likelihood
that the applicant will attempt to challenge the decision by
challenging one of its bases. The hospital must scrupu-
lously avoid irrelevant or potentially prejudicial considera-
tions (such as “the hospital already has enough female
obstetricians”). Physicians involved in the decision-making
process for a potential competitor may be advised to
excuse themselves or to abstain in the voting process. It
should base its decision primarily on its need to maintain
high-quality medical care. The hospital must communicate
the reasons to the physician with appropriately chosen
language. Hospital counsel may assist in this drafting.

Fourth, the hospital should maintain thorough docu-
mentation throughout the evaluation period. This provides

protection to the hospital, medical staff, and individual
members of the credentials and executive committee in the
event of subsequent litigation by rejected physicians. The
hospital, through its medical staff and various committees,
should also take steps to enable applicants to withdraw
gracefully before a formal denial of privileges, if that would
be the likely outcome of a full review.

Minimizing Due Process Claims

Procedural Due Process Hospitals should satisfy proce-
dural safeguards during the credentialing process to avoid
claims by rejected physicians that they were not treated
fairly or had an inadequate opportunity to be heard. At a
minimum, the hospital should provide timely notice to
physicians concerning the restriction of privileges, or of
adverse decisions by the credentialing or executive com-
mittee or the governing body. Additional safeguards may
include the following:
1. Independent legal counsel for the physician during the

formal hearing process (although this may not extend to
representation during the hearing itself).

2. Liberal discovery by the physician and his or her attor-
ney before formal hearing.

3. The right to cross-examine evaluators.
4. Right of appeal to the governing board.
5. Notification in writing of all adverse decisions and the

reasons for them.

Substantive Due Process Courts have recognized that
there are many permissible justifications for denying or
restricting clinical privileges. One such justification is the
physician’s inability to meet the legitimate eligibility
requirements specified in the bylaws. These eligibility
requirements may relate to the physician’s education, the
length or nature of the physician’s residency, the amount
or nature of the physician’s professional liability insurance
coverage, or other specifics regarding the physician’s train-
ing, experience, competence, ethical practice, or adherence
to professional standards.

Another legitimate reason for denying or restricting
privileges is the perceived inability of the physician to
make a full-time or otherwise adequate commitment to the
responsibilities expected of staff members. This inability
may be due to the physician’s conflicting commitments at
other hospitals, or simply because the physician does not
choose to commit to the hospital’s operational and admin-
istrative needs. If the physician would be a particular asset
to the staff, however, then the hospital may wish to extend
to him or her courtesy or consulting privileges. It is simi-
larly appropriate to deny clinical privileges to a physician
who fails to meet any other requirements imposed by the
hospital or medical staff bylaws, such as the failure to sub-
mit the necessary references or to attend a sufficient num-
ber of meetings or pay dues.

As a final example, the hospital may base its denial on
“interaction considerations.” These may include the physi-
cian’s poor patient relations, his or her uncooperative or
disruptive behavior, or any similar perceived inability to
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contribute to the supportive atmosphere of trust and coop-
eration essential to the successful administration of the
hospital and the delivery of high-quality health care.

Many other substantive criteria have been legitimately
used by hospitals to justify restrictions or denials of clini-
cal privileges. Some criteria, however, may have anticom-
petitive overtones. In the current procompetitive health
care climate, these criteria should be evaluated carefully
before being used as a basis for justifying the restrictions of
a physician’s clinical privileges, regardless of their legiti-
macy. Some of these suspect criteria may include, under
appropriate circumstances, the services in the department,
the lack of need for the physician’s specific services, or any
other alleged overburdening of the hospital’s facilities.

Medical Staff Peer Review

The Patrick Decision
On May 17, 1988, the U.S. Supreme Court decided one of
the most important cases affecting the medical staff peer
review process in the last century. In Patrick v. Burget,61 the
court held that where medical staff peer review was not
actively administered or supervised by the state, physicians
sitting on peer review committees were not entitled to
absolute immunity from federal antitrust actions if their
actions to exclude other physicians from staff membership
were for anticompetitive or other reasons not directly
related to improving the overall quality of care.

The Patrick decision established constraints on physi-
cian peer review, the reasons for excluding physicians from
medical staffs, and the procedures used in achieving this.
Following Patrick, physicians may not be excluded prima-
rily for economic, as opposed to quality of care, considera-
tions. Moreover, to escape federal antitrust liability, the
peer review must allow physicians undergoing evaluation
full fair hearing protection to ensure adequate procedural
due process. Medical staff physicians and their hospitals
can use a number of approaches to limit their federal
antitrust liability. Specifically, some of these include (but
are not limited to) the following:
1. Rewrite medical staff bylaws to ensure that all requisite

procedural due process safeguards protecting the evalu-
ated physician are in place and are enforced fairly;

2. Have each medical staff peer review member establish
his or her freedom from economic conflicts of interest
before making recommendations that could adversely
affect the staff privileges of another potentially compet-
ing physician;

3. Have physician peer reviewers subject their own
requests for continuing staff membership and clinical
privileges to review bodies constituted by professionals
not sitting on the same committees or departments that
are chaired by the physician being evaluated to avoid
possible claims of undue influence; and

4. Have, as chairs of credentialing committees and other
sensitive medical care review committees, salaried
physician executives who are not dependent on referrals
from physicians being evaluated.

As instructed by the U.S. Supreme Court, if physician
peer reviewers are still not satisfied with the protections
afforded by the Patrick decision, then they may look to
Congress—specifically to the protections from federal
antitrust immunity following from compliance with the
Health Care Quality Improvement Act of 1986.62

The Health Care Quality Improvement 
Act of 1986
In an attempt to minimize the problem of unqualified
physicians hopping from state to state and to improve the
process of physician credentialing in general, Congress, on
November 14, 1986, passed the Health Care Quality
Improvement Act. This act, in conjunction with the
Medicare and Medicaid Patient Protection Act of 1987 and
the Social Security Amendments of 1987, created a
National Practitioner Data Bank which will collect, store,
and release information on the nation’s 6 million health
care practitioners, including the following:
1. The details of any professional liability actions filed

against them following the implementation of the bank;
2. The circumstances behind any licensure restrictions;
3. Whether they have had their staff or clinical privileges

restricted for a period of more than 30 days at any hos-
pital or other health care entity; and

4. The facts behind any professional society membership
loss or restriction.
Hospitals and other health care entities must access this

information concerning all physicians and nonphysician
health care practitioners whenever these persons are sub-
ject to credentialing or recredentialing. Failure to do so will
result in the hospital or health care entity losing the act’s
limited federal antitrust immunity provisions. In any cor-
porate liability or similar action it will be presumed that
the hospital or other health care entity has knowledge of
these practitioners’ credentials (or relative lack thereof).

The hospital must also routinely (every 2 years) request
information from the clearinghouse concerning all
licensed health care practitioners with medical staff mem-
bership or clinical privileges at the hospital.

The act allows the Secretary of Health and Human
Services to disclose clearinghouse information affecting a
particular physician or health care practitioner, to that per-
son. Procedures would also be established for disputing the
accuracy of such information. The act enables parties
involved in medical malpractice actions, including plain-
tiffs’ attorneys, to obtain access to information held by the
clearinghouse.

Risk Management Principles

One area in which risk management is particularly neces-
sary involves exclusive contracts between hospitals and
physicians. Exclusive contracts are usually permissible;
however, they must have rational reasons to support their
existence. Legitimate reasons for exclusive contracts
include (but are not limited to) the following:
1. Controlling the efficient administration of a specific

type of medical service;
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2. Limiting the department’s size to cope with bed limita-
tions and the hospital’s overall mission;

3. Maintaining the economics of hospital operations;
4. Optimizing the effective use of personnel and technolo-

gies by having such controlled by only one physician
group;

5. Promoting uniform teaching and research methodolo-
gies; and

6. Limiting the utilization of certain technological equip-
ment to those most qualified.
When negotiating exclusive contracts, it is usually

unwise to specify too narrowly in the contract language
the reasons for entering into the exclusive arrangement.
Overspecification might restrict the hospital’s maneuver-
ability in the event that the exclusive contract is chal-
lenged on specific antitrust grounds. The exclusive
contract should delineate reasons for its existence, but it is
better to frame these reasons in general terms, such as
those specified in the previous paragraph. Similarly, it is
better to specify several reasons for the exclusive arrange-
ment rather than merely one reason. Some attorneys
believe it may be best simply to use broad language sup-
porting the hospital’s goal of optimal medical care within
the limitations of the facilities and resources available.

Hospitals and their staff physicians have become more
economically interdependent than ever. Both must be con-
tinually conscious of how their present health care practice
styles may economically affect their ability to continue to
provide high-quality care in the future. A hospital’s ability
to compete effectively will soon be related directly to its
ability to influence the economic aspects of its physicians’
medical practice styles. Similarly, a physician’s ability to
compete effectively will soon depend on his or her ability
to gain ready access to the extensive resources of at least
one economically viable hospital with state-of-the-art tech-
nology and high-quality personnel.

Hospitals have a legal right and duty to maximize the
quality of care provided on the one hand, but they also
must afford certain safeguards to physicians in the
appointment and reappointment process. The key to min-
imizing litigation is to strike a delicate balance between the
private rights of physicians to practice medicine and the
public rights of patients to reasonable medical care.

Hospitals (and physicians) face unprecedented eco-
nomic pressures to compete effectively in a buyer’s market.
Exclusive arrangements between hospitals and physicians
in an attempt to insulate themselves from this free market
competition may subject them to the risk of treble dam-
ages arising from Sherman Act Section 1 or 2 violations.
These arrangements must be reasonable in light of the prac-
tices of comparable institutions, local market conditions,
and the medical as opposed to the economic motivations
behind such agreements.

The practice of medicine in America is in the midst of an
unprecedented economic transformation. The traditional
providers, including inpatient hospitals and fee-for-service
private practitioners, must take the lead to respond to this
changing environment. These providers have the unique
skills and resources that permit them to compete effectively

with virtually any new alternative health care delivery sys-
tem, without compromising the quality of care or the
integrity of the medical profession.

Hospital Privileges and Due Process*

Because of the increasing number of practicing physi-
cians63 and expanding theories of liability against hospitals
based on the granting of privileges64 or the failure to
restrict or revoke privileges,65 there are now a significant
number of judicial decisions dealing with the entire privi-
leging process. What follows is a discussion on the legal
issues involved with special emphasis on the due process
rights that must be accorded to a physician when his or her
privileges are denied, reduced, or revoked.

The Nature of a Physician’s 
Interest in Hospital Privileges
As mentioned, the great majority of physicians need hos-
pital facilities for the pursuit of their profession.66

Although a physician does not have a constitutional right
to practice medicine in a hospital,67 obtaining a medical
degree and a license to practice medicine does give the
physician a property interest that is given certain constitu-
tional protection. In Anton v. San Antonio Community
Hospital,68 the court described this interest as follows: “The
essential nature of a qualified physician’s right to use the
facilities of the hospital is a property interest which
directly relates to the pursuit of his livelihood.”69 The court
in Unterhiner v. Desert Hospital District of Palm Springs70

stated: “A doctor who has been licensed by the state to
practice medicine has a vested right to practice his profes-
sion and it cannot be said that there are no elements of a
right to be admitted to a hospital.”71 Because the states and
their subdivisions are prohibited by the United States
Constitution from depriving any person of property with-
out due process of law,72 a hospital must afford a physician
substantive and procedural due process when it acts with
regard to his or her hospital privileges.73

Private Versus Public Hospitals Numerous decisions have
dealt with the distinction between private and public hos-
pitals.74 When a public hospital is involved there is no ques-
tion that the hospital is acting as an agency of the state.75

In cases involving a private hospital, there usually must be
a finding that the hospital’s actions constituted state action
or were done under color of state law.76 This requirement of
state action has been found where the hospital receives sub-
stantial federal or state funds,77 licensing by the state,78 or
even contributions from the public during the hospital’s
annual fund drive.79 Some courts have chosen to focus on
the responsibilities of the hospital rather than the rights of
the physicians and have held that a private hospital occu-
pies a fiduciary trust relationship between itself, the med-
ical staff, and the public, and the actions of the hospital are,
therefore, subject to judicial review.80 In cases involving

Institutional Practice 105

*From Hagerman, 13 L.A.M.P. 51 (July 1985).

Ch11-A03753  12/4/06  12:21 PM  Page 105



judicial review of hospital decisions regarding privileges,
California has done away with the distinction between 
private and public hospitals altogether.81

A significant number of federal court decisions hold that
denial of privileges by a private health care provider is not
sufficiently regulated or controlled by the state to invoke
federal jurisdiction.82 Nevertheless, it is becoming clear
that regardless of whether the hospital concerned is public
or private, a physician has a federally protected right to
due process83 and the right to be free from arbitrary action
on the part of a hospital.84

Initial Privileges Versus Existing Privileges The major-
ity of decided cases dealing with hospital privileges involve
a physician whose previously granted privileges are
revoked or reduced.85 Some cases, however, deal with the
physician’s rights on initial application for privileges.86 It
has been pointed out that a physician who has had privi-
leges has more of a “vested interest than one who is newly
applying.”87 In California, the extent and nature of judicial
review depend on whether the decision of the hospital
involved an initial application or existing privileges. In
cases involving existing privileges, the court is to make an
independent judgment review in determining whether the
decision of the hospital is supported by the weight of the
evidence. In cases involving new applications, the court is
to make a substantial evidence review to determine
whether the decision of the hospital is supported by sub-
stantial evidence in light of the whole record.88 Even
though a physician applying for new privileges may have
less of a vested interest than one who has already been
granted privileges, the physician must be afforded due
process that is adequate to safeguard the physician’s inter-
est in pursuing his or her profession, and the hospital can-
not act arbitrarily or discriminatorily with regard to his or
her application.89

The Physician’s Due Process Rights 
in Hospital Proceedings
Hospital proceedings that affect a physician’s privileges
usually occur on four different levels. At the first level there
may be a complaint brought against a physician who
already has privileges by a patient, another physician, the
administrator of the hospital, or the board of directors.90

At the second level a committee of the hospital, usually the
credentials committee when a new application for privi-
leges is involved, or the executive committee of the med-
ical staff where existing privileges are involved, conducts
an inquiry into whether the subject physician’s privileges
should be granted, denied, restricted, or revoked. No
reported cases have been found that give the physician any
due process rights at these two levels. Once a decision has
been made by a committee or other authority within the
hospital that may adversely affect the physician’s present
or requested privileges, the physician should be given the
following due process rights.

Notification of the Adverse Recommendation Once an
adverse recommendation has been made that will result in

denial, revocation, or restriction of a physician’s privileges,
the physician must be notified and informed of his or her
right to request a hearing before a panel established to
review his or her privileges or application for privileges.91

Written Notice of the Charges If the physician requests
a hearing, then he or she must be given written notice of
the charges that will be presented against him or her at the
hearing.92 The charges must be sufficiently specific to give
the physician adequate notice of the nature of the
charges.93 A few courts have noted with apparent approval
the practice of providing the physician with the hospital
chart numbers of those cases that substantiate the charges
against him or her.94 Although this may be sufficient in
view of the reasonable assumption that the physician can
read his or her own charts, one court has said that the
charges must state “in reasonable fullness the nature of the
criticism in each case.”95

Adequate Time to Prepare a Defense After the physician
has been advised of the charges, he or she must be given
adequate time to prepare a defense.96 The time interval
between notification and the hearing date will necessarily
vary somewhat according to the circumstances and the
extent and complexity of the charges that the physician
must defend against.

Prehearing Discovery The physician or the physician’s
attorney sometimes wishes to conduct discovery before the
hearing before the panel. Courts have reached different
decisions on this issue depending on the nature of the dis-
covery sought. In Garrow v. Elizabeth General Hospital,97 the
court held that the information that was relied on in mak-
ing the adverse recommendation should be made available
to the physician before the hearing so as to enable the
physician to make adequate preparations for a defense.
Similarly, in Suckle v. Madison General Hospital,98 the court
held that the physician had a right to access all relevant
hospital and medical records during the period in which
he was preparing a response to the charges. In cases where
the discovery sought is more formal in nature, however, it
has not been allowed.99 This is in keeping with the often
made statement that, in hospital due process proceedings,
the physician is “not entitled to a full blown judicial
trial.”100 In Woodbury v. McKinnon,101 the physician
involved was not allowed to conduct discovery by means
of depositions and interrogatories to obtain evidence to
support his contention that other members of the medical
staff were not as good as he was.

A Hearing Panel Composed of Impartial, Fair-Minded
Physicians The panel charged with the responsibility of
giving the physician his or her due process hearing must be
composed of physicians who are impartial and fair-
minded.102 If any physician on the panel actively partici-
pated in the investigation of the subject physician or made
the original adverse recommendation, then he or she will
be subject to challenge on the grounds of bias or lack of
impartiality.103 In other words, if the functions of investigator,
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prosecutor, and judge are being carried out by the same
person, then a fair hearing will be presumed to be unavail-
able and actual bias need not be shown.104 Courts have rec-
ognized, however, that prior involvement by a hearing
panel member on some other level will not disqualify that
person from sitting on the panel if the involvement was
not substantial and did not bring about the adverse recom-
mendation under review.105 The following additional fac-
tors have been identified as having a high probability of
destroying impartiality: (1) the panel member has a direct
pecuniary interest in the outcome; (2) the member has
been personally involved in a dispute with the subject
physician or has been the target of his criticism; or (3) the
panel member is embroiled in other matters involving the
physician whose rights he or she is determining.106 As
stated in Applebaum v. Board of Directors: “Biased decision
makers are constitutionally impermissible and even the
probability of unfairness is to be avoided.”107 If the hospi-
tal is a small one and the matter has been particularly vit-
riolic and disruptive, then consideration should be given
to having physicians from outside the immediate hospital
area sit on the hearing panel. It has been said, however,
that the physician under review is “not entitled to a panel
made up of outsiders or of physicians who had never heard
of the case and who knew nothing about the facts of it or
what they supposed the facts to be.”108

In some instances the physician or his or her attorney
has sought to voir dire the panel members to discover any
bias or lack of impartiality. In Duffield v. Charleston Area
Medical Center, Inc.,109 the subject physician asked for and
received permission to examine all members of the panel
before the hearing began. The trial court in Hackethal v.
California Medical Association and San Bernardino County
Medical Society110 concluded that the subject physician’s
voir dire of the panel members was unduly restricted, and
this was found to be a denial of procedural due process.
Because a physician has a vital interest in having a fair and
impartial panel, it appears that he or she should have a rea-
sonable opportunity to question the panel regarding any
matters that may affect their objectivity or lack thereof.

Appearance Before the Panel The right to personally
appear before the decision-making panel and be heard has
been held to be essential.111 As stated in Grannis v. Ordean:
“The fundamental requisite of due process of law is the
opportunity to be heard.”112 The opportunity to speak on
one’s behalf must also be given at a time when it will be
effective. As the court said in Lew v. Kona Hospital, “The
fundamental requirement of due process is the opportu-
nity to be heard at a meaningful time and in a meaningful
manner.”113 Thus, in a case where all the proceedings lead-
ing up to a letter of termination of privileges were done in
secret and without any opportunity to be heard, it was
found that the physician had not received due process and
his privileges were reinstated.114

Assistance of Legal Counsel During Hearing To date
only one jurisdiction has recognized the right of a physi-
cian to be assisted by legal counsel in a hospital due

process hearing. In Garrow v. Elizabeth General Hospital,115

the Supreme Court of New Jersey examined the issue and
found that in view of the physician’s substantial interest in
such proceedings, the ability of an attorney to marshal the
evidence, counter adverse testimony, and present argu-
ment on the physician’s behalf tipped the balance in favor
of allowing the physician the right to an attorney at man-
dated hospital hearings.116 The court also pointed out that
the attorney would be subject to the control of the person
in charge of the hearings.117 A few courts have held that it
should be within the discretion of the hearing panel as to
whether legal counsel may attend the hearing and actively
participate.118 Other courts have noted the participation of
counsel for the physician without indicating whether the
allowance of counsel in such proceedings is required in
order to satisfy due process.119

Cross-Examination of Witnesses Although some courts
have held that a physician is not constitutionally entitled
to cross-examine witnesses who testify against him or her
at the hearing,120 the better rule clearly appears to be that
a physician does have the right to confront and cross-
examine any witnesses who appear and testify against him
or her.121 Due process means fair procedure,122 and to allow
a witness to testify against the physician without being
subject to cross-examination would certainly seem to vio-
late the rules of fair play.

Presentation of Witnesses and Evidence in Defense The
right of a physician to present witnesses and evidence in
his or her own behalf has been clearly recognized.123 This
is an integral part of fundamental fairness that has been
equated with procedural due process.124

Transcript of Panel Hearing It is advisable to have an
accurate record made of the due process hearing so that
any objections raised by the subject physician can be
reviewed in a hospital appellate review of the panel’s deci-
sion.125 In addition, without an accurate record, it may be
difficult for a court to determine whether the physician
was accorded due process at the hearing.

Written Decision from Panel The decision of the panel
should be written so that it can provide a record for hospi-
tal and judicial review.126 A copy should be given to the
physician.127 In reaching its decision, the panel must not
rely on ex parte communications that were not made
known to the physician in question, and the decision must
be based on evidence that was presented at the hearing and
to which the physician had an opportunity to respond.128

The decision of the panel should be based on substantial
evidence.129

The fourth level of hospital proceedings concerning a
physician’s privileges is appellate review of the decision of
the hearing panel and a final decision by the governing
authority. Hospital bylaws normally provide a mechanism
whereby the physician can obtain review of the panel deci-
sion by an appellate review committee.130 The physician is
usually allowed to submit a written statement of his or her
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position to the committee, but the right to make an oral
statement is within the discretion of the appellate review
body.131 New or additional evidence not raised during the
due process hearing or otherwise reflected in the record
will be allowed to be introduced at the appellate review
level only under unusual circumstances.132 After the appel-
late review committee issues its decision, the final decision
must be made by the highest governing authority of the
hospital. The final hospital decision is transmitted to the
physician concerned, and the hospital proceedings are
then complete.133

The Scope of Judicial Review 
of Hospital Decisions
It is now well established that courts have jurisdiction to
review hospital decisions that adversely affect a physician’s
privileges.134 In addition to jurisdiction based on alleged vio-
lations of rights guaranteed by the Fifth and Fourteenth
Amendments, federal courts often find jurisdiction under 42
U.S.C. §1983135 in conjunction with 28 U.S.C. §1343(3).136

However, the extent of judicial review in such cases is lim-
ited.137 If the court finds that the physician was afforded due
process in the hospital proceedings138 and the hospital nei-
ther violated its bylaws139 nor acted in an arbitrary or capri-
cious manner,140 the decision of the hospital will be upheld.
This limited review is necessitated by the court’s lack of med-
ical expertise, as was pointed out in Laje v. R.E. Thomason
General Hospital:

Judicial intervention must be limited to an assessment of
those factors which are within the court’s expertise to
review. For this reason, our cases have gone no further than
to require that the procedures employed by the hospital are
fair, that the standards set by the hospital are reasonable,
and that they have been applied without arbitrariness and
capriciousness.141

It has also been said that “the decision of a hospital’s
governing body concerning the granting of hospital privi-
leges is to be accorded great deference.”142 Therefore once
the court has determined that the decision of the hospital
is “supported by substantial evidence and was made using
proper criteria, after a satisfactory hearing, on a rational
basis, and without irrelevant, discriminatory and arbitrary
influences, the work of the court comes to an end.”143

Conclusion
In light of current judicial concepts of due process, it
appears that the distinction between public and private
hospitals will continue to lose viability where physicians’
hospital privileges are concerned. It is also expected that
more jurisdictions will follow New Jersey in allowing the
physician to be represented by counsel at the due process
hearing. Because the panel hearing is by far the most
important proceeding for the physician, this seems both
sensible and fair.

Although a physician applying for privileges may be
seen as having less of a vested interest than one who has
previously enjoyed them, it is apparent that both are
equally entitled to due process. In every case, the hospital

must be guided by fundamental fairness; keep in mind the
words of the U.S. Supreme Court in Hannah v. Larche: “Due
process is an elusive concept. Its exact boundaries are
undefinable, and its content varies according to specific
factual contexts.”144

Hospital-Required Malpractice 
Insurance*

The increased number of suits against health care
providers, the increased number of health care providers in
each suit, and the increased amount of awards and settle-
ments have created unrest, tension, and distrust between
hospitals and their medical staff. Physicians have a decere-
brate posturing response to being named in a malpractice
suit. They have a lesser “knee-jerk” response when having
to pay malpractice insurance premiums. Hospitals are
developing the same responses because of escalating mal-
practice premiums and claims. Their corporate assets are
being threatened, their costs continue to escalate, and the
inevitable government regulation that results has added to
their problems. When the hospital requires insurance for
staff privileges, the effect is similar to adding sodium to
water. The resulting explosion not only damages the hos-
pital and its medical staff, but also involves the legal com-
munity, the state and federal legislature, and ultimately, as
always, the public.

The National Association of Insurance Companies’ 1975
to 1978 study showed that more than 70% of paid claims
are a result of physician activity occurring in the hospi-
tal.145 Hospitals have increasing legal “corporate responsi-
bility” for physician activities. The trustees of hospitals
have “fiduciary responsibility” to maintain corporate
assets. Joint and several liability makes hospitals the “deep
pocket” for uninsured or poorly insured physician staff
members.

Physicians have not only patient care requirements, but
also hospital-related functions such as teaching, emer-
gency care, emergency coverage, and committee function-
ing, especially in credentialing and policy-making. The
line between physician patient care activity and hospital
patient care activity becomes more and more indistinct.
Hospitals and their physician staff look to each other for
support, but once sued, look to each other for money. This
is a major problem that is frequently solved by hospitals
paying more than their fair share to the injured patient.

Is mandatory fiscal responsibility as a requirement for
staff privileges a viable answer? In some states, hospitals
require this, and in other states, the requirement is linked
with licensure. We shall discuss what happens with the
two approaches. In the mid-1970s in response to the “mal-
practice crisis,” Alaska, Hawaii, Idaho, Kansas, Kentucky,
North Dakota, and Pennsylvania all required physicians to
carry professional liability insurance as a condition of
obtaining and maintaining licensure. In Hawaii, the
Hawaii Medical Association sought to enjoin the state from
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enforcing the malpractice insurance requirement against
them by a preliminary injunction.146 This suit was dis-
missed but the licensing board did not enforce the require-
ment, so the next year Hawaii legislatively deleted it. Also,
Alaska repealed the requirement in 1978.147 Now individ-
ual hospitals are reacting by requiring financial responsi-
bility as a condition for staff privileges.

Kentucky and North Dakota ruled the requirement
unconstitutional. Kentucky found the statute a violation of
due process.148 The legislature had arbitrarily imposed and
restricted the practice of medicine, mainly because all
health care providers were being considered inherently
negligent or financially irresponsible. There had not been
a legislative finding that such was the case. On the other
hand, in North Dakota the State Supreme Court found all
statutory malpractice changes unconstitutional.149 When
addressing the mandatory insurance provision, the court
specifically withheld a final decision but did have serious
doubts as to the constitutionality of requiring malpractice
insurance for all physicians without regard to their ability
to pay when the law was silent on the effect of some physi-
cians’ inability to pay the premiums.

On the other hand, Pennsylvania, Idaho, and Kansas
courts ruled in favor of the law. Pennsylvania stated that
there existed a rational relationship between requiring
insurance and the public interest in ensuring compensabil-
ity.150 There is no unconstitutional denial of equal protec-
tion nor a prohibition against pursuing one’s occupation.
The Idaho Supreme Court remanded the malpractice
statutes back to the lower courts for further investigation,
but they had no problem stating that protection to
patients who may be injured as a result of medical mal-
practice is in the public welfare and compulsory insurance
is constitutional.151 The Kansas Supreme Court also found
its statute constitutional.

These cases are important because they give the legal
arguments both pro and con for allowing a state to specif-
ically regulate the medical profession by requiring insur-
ance. They address the right to engage in a lawful
occupation, the police power of the state, and substantive
due process of individuals guaranteed by the constitution.
Some courts required only a rational reason for the legis-
lature to require insurance. Other states require a more
serious constitutional scrutiny than the rational basis
analysis, because the regulation is not truly related to
competence and places some burden on the individual’s
right to engage in a lawful profession. Close scrutiny will
balance the respective interest of both the physician and
the public.152

Can hospitals require malpractice insurance as a condi-
tion of privileges? Yes, but in the absence of a statute, state
hospitals would have the same type of scrutiny placed on
them as state statutes had in the preceding paragraphs. 
In an earlier case, a California hospital that required mal-
practice insurance as a condition of admission was chal-
lenged successfully. The rule was arbitrary and not related
to the state’s regulation of physicians.153 Following this
case, the California legislature passed a law allowing hospi-
tals to require malpractice insurance, and this was found

constitutional.154 In 1977, a survey of U.S. community hos-
pitals showed that out of 4478 hospitals, 26.4% required
physicians to have a minimum amount of malpractice
insurance.155

When private hospitals require malpractice insurance
for staff privileges, physicians present a number of argu-
ments.156 First is “state action” because the private hospital
is receiving either state or federal funds; therefore the court
has jurisdiction to determine whether an impermissible
imposition infringed on constitutional rights or the physi-
cians’ civil rights.157 The physicians will allege a breach of
contract action because hospital privileges were given for a
longer length of time. The hospital is taking away privi-
leges without showing that the physician is unqualified or
unskilled. Many of the physicians have been members of
hospital committees and have been on the teaching staffs
of universities, and all have state licensure. Some argu-
ments show a violation of the antitrust provisions of the
Sherman Act if any of the deciding physicians involved
with denying privileges are in competition with the physi-
cian being restricted.158

A number of cases have addressed the question of a hos-
pital acting under the color of state law. They have found
that the specific activity complained of by the physician
being denied privileges must be related to the way that the
state is acting on the private hospital. There must be a
nexus between state action and denial of privileges. These
cases show that the granting of funds from Hill-Burton
monies, Medicaid, Medicare payments, training of resi-
dents from state institutional programs, use of tax-free
bonds, hospital licensure and inspection by the state, and
reporting of privileges revocations to a state board all are
state actions or federal actions; but none has a required
nexus. The restricted physician must show that those state
actions have something to do with a denial of privileges
when the physician does not have insurance.159–161 The
due process hearings required in civil rights actions under
U.S.C. §1983 have not been upheld, but state courts have
said that hospitals need to show or need to give due
process to physicians before a revocation of privileges.162

The test in these cases is whether a hospital acts arbitrarily
and capriciously or denies the physician due process.
Physicians have also argued that they are unable to afford
the insurance, that they do not have a big enough practice,
or that they have an indigent patient population in their
practice and therefore the public will suffer.163–165

Hospitals argue, on the other hand, that this is not arbi-
trary and capricious. It is rational policy supported by good
fiscal management and preservation of the hospital
resources.166 The requirement is not excessively burden-
some and can be met by providing insurance or fiscal
responsibility. The hospital must be able to show that it
has done everything necessary to obtain facts supporting
the policy. Meetings with concerned individuals, a review
by the medical staff executive committee, surveys of the
physicians, letters to other hospitals and to insurance peo-
ple finding out the costs and alternatives, and attempts at
legislative tort reform are all things that would be helpful
to a hospital initiating these actions.
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The courts have supported and allowed the hospitals to
initiate such action. Florida,167 Arizona,168 Louisiana,169

and Indiana170 have all heard arguments both pro and con
and ruled in favor of the hospital and against the restricted
physician as long as procedural due process and prior
notice was afforded the physician. Physicians scream, but
the courts have not listened.171,172

Courts have addressed the California legislative policy
of allowing a hospital to require malpractice insurance and
they have stated that the interests of society served by such
insurance requirements are not so arbitrary that it would
be considered unreasonable. The amount of insurance
established by the hospital and the requirement that the
insurance company must be admitted to do business in
California were reasonable.173

The final argument in favor of this policy is that the real
reason for such a policy is the requirement that the hospital
pay its fair share of liability and the physician pay his or her
fair share of liability. In Holmes, the situation is summarized
as follows:

We cannot ignore the realities of modern procedural practice.
If a patient is injured while in the hospital regardless of who
is at fault, the hospital will almost always be joined as a
codefendant. Despite the outcome of such an action, the
hospital must expend valuable financial resources in its own
defense, and will, if innocent of wrongdoing, be more likely
to recover its expenses from the tortfeasor physician if that
physician is insured. If, indeed, some conscientious lawyer
decides not to include the hospital in an action where the
finger of negligence points directly and solely to the doctor,
we can be certain it will only be because the physician does
indeed have malpractice insurance.174

The hospital has the right to take reasonable measures to
protect itself and the patient it serves. We cannot say, as a
matter of law, that the hospital board’s attention to its med-
ical staff’s malpractice insurance is unlawful, arbitrary, or
capricious. As a practical matter, we cannot say it is irrational
or unreasonable. In Pollack, the court states:

We find the plaintiff (physician) has no liberty or property
interest sufficient to invoke the due process requirements of
the Fourteenth Amendment. While the right to practice an
occupation is a liberty interest protected by the Fourteenth
Amendment,… plaintiff is not precluded from exercising
that right by the insurance requirements in order to con-
tinue his membership on the hospital staff…. Requiring its
staff physicians to carry insurance and to submit proof to
the hospital of that fact is surely a reasonable exercise of
financial responsibility on the part of the hospital.175

Basically, the hospital has three alternatives regarding
malpractice insurance:
1. To use the information regarding the physician’s mal-

practice as one of the criteria to decide on appointment
or reappointment;

2. To require malpractice coverage as a condition of
appointment or reappointment; or

3. To take no policy position.

The first two of these alternatives are legally permitted.
The last does not solve the problem. The hospital can
avoid much internal stress by recognizing that this prob-
lem is a shared or joint problem with the medical staff. The
hospital should involve the staff in trying to solve the
problem as alternatives can be searched for and harmony
fostered.
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