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INTRODUCTION: RECOGNITION
OF COMPLEMENTARY AND
ALTERNATIVE MEDICINE 
(CAM) BY THE BIOMEDICAL
COMMUNITY
The attention of the entire health care industry was cap-
tured by two surveys published in the New England Journal
of Medicine and the Journal of the American Medical
Association.1 The American Medical Association (AMA) rec-
ognized the need for medical schools to respond to the
demand for alternative health care.2 Approximately 60% of
U.S. medical schools offer courses in CAM. 80% of medical
students and 70% of family physicians want training in
CAM therapies. Nearly 60% of conventional physicians
have either made referrals or are willing to refer their
patients to CAM practitioners. CAM special interest groups
have been formed by the Group on Educational Affairs of
the Association of American Medical Colleges, the Society
of Teachers of Family Medicine, and the American Public
Health Association.3

Physicians have integrated CAM therapies into their
practices by either performing the therapy themselves or
referring their patients to CAM practitioners. Physicians
who have or may be interested in integrating CAM thera-
pies into their conventional medical practices are con-
cerned about malpractice liability and exposure to
disciplinary action for unprofessional conduct.

DISCIPLINARY PROCEDURES
The Fourteenth Amendment of the U.S. Constitution
provides that no state shall “deprive any person of life,
liberty, or property, without due process of law.” A
license to practice medicine is a valuable property right.
It is subject to regulation under states’ police power, but
may only be denied or withdrawn under procedures con-
sistent with constitutional due process.4 Physicians who
integrate CAM therapies into their practices are pecu-
liarly subject to potentially unfair disciplinary medical
procedures.

Typically, state medical boards are required to investigate
every complaint they receive.5 However, medical boards
may not be limited to investigating a single complaint but
have the discretion to comprehensively investigate all
aspects of a physician’s practice.6

After receipt of a complaint, medical boards will request
patient and related records. The physician must comply with
this request or may be charged with failure to cooperate.7

This charge may result in the suspension of the physician’s
license. In order to obtain the physician’s records, medical
boards may also resort to either statutory authority, which
permits a comprehensive medical review (CMR),8 or serve
upon the targeted physician a subpoena duces tecum. A
subpoena duces tecum is a command to a witness to produce
at the hearing documents that he has in his possession.
Because “no agency of government may conduct an unlim-
ited and general inquisition into the affairs of persons
within its jurisdiction solely on the prospect of possible
violations of law being discovered,”9 some courts have
required that medical boards demonstrate a justifiable basis
for a good faith investigation of professional misconduct.10

A targeted physician may challenge the reasonableness of
either a CMR or a subpoena duces tecum.11

A physician who is the subject of a medical misconduct
charge is entitled to a peer review disciplinary process.12

The issue presented for CAM physicians is whether 
the review will be by physicians who are their peers. That
is, will physicians who are familiar with CAM clinical prac-
tices constructively participate at any stage during the 
disciplinary process? There are several stages in the disci-
plinary process when other CAM physicians could con-
structively participate: during the investigation, as members
of the hearing committee, or as members of an admini-
strative review board that reviews the hearing committee’s
decision.

Some courts have held that CAM physicians are not
entitled to have members of the hearing committee or
administrative review board to “be practitioners of the
same specialty as the physician under review, much less
that they be adherents to the same philosophy of medi-
cine.”13 If the effectiveness of a CAM therapy is either the
basis of a complaint of misconduct or of general concern

Ch09-A03753  12/4/06  5:06 PM  Page 67



to medical boards, it seems appropriate to encourage the
constructive participation of CAM physicians in the peer
review process.

PARTICULAR CAM PRACTICES
In most of the reported cases, the physicians were sub-
jected to having their licenses being revoked or suspended
even though the patients were not harmed and did not file
a complaint to the medical board. The cases can broadly be
divided into several types of CAM therapies: homeopathy,
nutrition, ozone and nutrition, and chelation.

Homeopathy

Metzler v. N.Y. State Board of Professional Medical Conduct
involved a New York physician’s request to a court to
review a determination by the Administrative Review
Board for Professional Conduct (ARB) which revoked the
physician’s medical license.14 The ARB sustained the
Hearing Committee’s findings that the physician did “not
practice orthodox or allopathic medicine but practices
homeopathy.”15 The physician argued that the standard of
care was only applicable to allopathic medicine and not
homeopathy.

Dr. Guess was a licensed physician practicing family
medicine in North Carolina. Dr. Guess integrated homeop-
athy into his practice only as a treatment of last resort. The
State Board of Medical Examiners (Board) revoked his
license based exclusively upon the fact that he integrated
homeopathy into his medical practice. The Board and the
court concluded that the practice of homeopathy “departs
from and does not conform to the standards of acceptable
and prevailing medical practice in this State.”16

Both the Metzler and the Guess courts failed to define
what may be “acceptable and prevailing medical practice.”

Nutritional Therapy

In Gonzalez v. N.Y. State Department of Health, the physician
treated mostly patients with advanced and incurable can-
cer.17 Each patient had either exhausted or rejected con-
ventional medical care. The Office of Professional Medical
Conduct (OPMC) charged the physician with incompe-
tence and negligence. The court held that despite patient
consent, the physician was required to comply with the
“usual standard of care.”

Ozone and Nutrition

The physician in Atkins v. Guest treated cancer patients
with a combination of ozone therapy and nutritional sup-
plements.18 A complaint was filed by an emergency room
physician after Dr. Atkins sent his patient to the hospital
following an ozone treatment. The patient was released
with no apparent side effects or injuries. Dr. Atkins moved
to quash a subpoena duces tecum by the OPMC and
asserted that he could not be legally found negligent or
incompetent. The court denied the motion and left the

determination of negligence or incompetence to the New
York State Board for Professional Conduct.19

Chelation

In State Board of Medical Examiners of Florida v. Rogers, the
physician was ordered by the County Medical Association
to discontinue the treatment of chelation for arteriosclero-
sis.20 An administrative complaint was lodged against the
physician for unprofessional conduct. The Florida courts
held that the State Board of Medical Examiners unreason-
ably interfered with Dr. Rogers’ right to practice medicine.
The Florida Supreme Court concluded that the Medical
Board’s decision was not reasonably related to the protection
of the public health and welfare because of a lack of evi-
dence that chelation therapy was harmful. The court also
noted that Dr. Rogers fully informed his patients about the
experimental nature of chelation, including the possibility
of no improvement.

UNPROFESSIONAL CONDUCT
STANDARD
Professional medical cases frequently turn on standard of
care issues.21 The courts and most medical boards apply the
standard that a physician’s conduct must conform to
acceptable medical practices.22 This standard of care is
essentially equivalent to the standard applied by the courts
in medical malpractice cases. However, an important dif-
ference “is that it is generally not required that the state
medical board establish that the questioned medical care
caused injury.”23 Nor is there a requirement that the med-
ical care created a risk of patient injury.24 However, state
statutory medical disciplinary schemes are directed toward
protecting the health and safety of patients and the state’s
citizens. “The common thread running through each of
these reasons [the delineated acts of professional misconduct]
for revocation of a license is the threat or potential for
harm to patients and the public.”25

When the applicable standard of care is the prevailing
and accepted medical practices, CAM physicians are parti-
cularly vulnerable to misconduct charges based upon 
negligence and/or incompetence. This is due to the fact
that when physicians offer CAM therapies, they are by def-
inition deviating from conventionally accepted medical
standards.26

If physicians who offer CAM are charged with miscon-
duct in a jurisdiction that applies the prevailing and
accepted medical practice standard, they should consider a
defense based upon “two schools of thought”27 or a reason-
ableness standard.28 This will be discussed later in this
chapter.

In some jurisdictions, a patient’s consent to CAM ther-
apy does not relieve the physician from the conventional
medical standard within the context of medical discipli-
nary proceedings. In other jurisdictions the consideration
will be whether there has been patient harm or the risk
thereof. Because of the heightened risk of license revocation

68 Complementary and Alternative Medicine

Ch09-A03753  12/4/06  5:06 PM  Page 68



Medical Malpractice 69

by physicians who practice CAM, some states have enacted
legislation specifically intended to protect the right of
physicians to offer CAM and the right of patients to choose
their own medical care.

MEDICAL FREEDOM ACTS
In twelve states, physicians who integrate CAM into their
practices are safeguarded by health freedom laws that are
designed to protect them from discriminatory discipline
while facilitating patient access to CAM therapies.29 Several
states specifically permit physicians to offer EDTA chela-
tion30 and some states license homeopathic physicians.31

These state laws require patient injury or risk thereof
and/or require the medical board to demonstrate that the
CAM therapy being integrated is unsafe or inefficacious.
For example, in response to the In re Guess case, North
Carolina amended its disciplinary medical provisions to
provide that “the Board shall not revoke the license of …
a person solely because of that person’s practice of a ther-
apy that is experimental, nontraditional, or that departs
from acceptable and prevailing medical practices unless,
by competent evidence, the Board can establish that the
treatment has a safety risk greater than the prevailing
treatment or that the treatment is generally not effec-
tive.”32 Alaska requires that the medical board “may not
base a finding of professional incompetence solely on the
basis that a licensee’s practice is unconventional or exper-
imental in the absence of demonstrable physical harm to
a patient.”33

However, despite the intent of these health freedom
laws, physicians are cautioned to continue to comply with
conventional medical practices such as testing, patient
monitoring, and record-keeping. In addition, physicians
are advised to continue with conventional medical prac-
tices in cases that the philosophy of the CAM therapy may
be inconsistent with the biomedical paradigm, such as
homeopathy or acupuncture. In some of the jurisdictions
that have Medical Freedom Acts, physicians’ unprofes-
sional conduct is not based upon practicing CAM but fail-
ing to maintain “minimum standards of acceptable
medical practice.”34 For example, the minimum standard
from which Dr. Gonzalez deviated included the failure to
perform an adequate physical examination, perform suffi-
cient follow-up monitoring, and maintain adequate
records.35 CAM physicians are held “to the same standard
of care to which all physicians… are held… [t]here are 
no different standards for licensed physicians based on
their philosophy, religion or personal approach to their
calling.”36

Some of the Medical Freedom Acts specifically inform
CAM physicians of the required minimum standards of
acceptable medical practice. For example, Louisiana and
Texas require, inter alia, a detailed patient evaluation prior
to offering a CAM therapy, a medical diagnosis, a treatment
plan, periodic patient reviews, complete and accurate record-
keeping, and informed consent.37

Physicians should inform themselves of (1) whether the
state within which they practice has a Medical Freedom

Act, and (2) whether there are required minimum stan-
dards of acceptable medical practice. In states that do not
delineate the minimum standards or do not have a Medical
Freedom Act, it would be prudent for physicians to comply
with the accepted and prevailing medical practice.

MEDICAL MALPRACTICE
Standard of Care

Generally, the legal standard for medical malpractice liabil-
ity is whether a particular therapy deviated from accepted
medical practice in the community and if that therapy
resulted in patient injury. The standard duty of care is the
same for all physicians regardless of whether they practice
conventional or nonconventional therapies.38 “[I]t would
seem that no practitioner of alternative medicine could
prevail on such a [standard] as the reference to the term
‘non-conventional’ may well necessitate a finding that the
doctor who practices such medicine deviates from
‘accepted’ medical standards.”39 However, there are several
defenses that may result in either a total or partial bar to
recovery in a medical malpractice claim: assumption of risk
based upon a patient’s informed consent; the respectable
minority or two schools of thought doctrine; and covenant
not to sue.

Defenses

Assumption of Risk
Patients have the right to determine what shall be done to
their own bodies.40 This includes the right of patients “to
make [an] informed decision to go outside currently
approved medical methods in search of an unconventional
treatment.”41 Physicians’ failure to obtain informed con-
sent for the use of a CAM therapy may give rise to an inde-
pendent malpractice claim.42 Either the reasonable medical
practitioner or the prudent patient standard determines
what constitutes adequate information.43 Informed con-
sent may be written or orally obtained. The question is
whether the patient knowingly accepted all of the risks
inherent in the offered therapy. In Schneider v. Revici, the
physician treated cancer patients with nontoxic, noninva-
sive methods that were not recognized by the medical
community. The patient signed a detailed consent form.
After 14 months of treatment, the cancer spread and the
patient sued. The court held that a patient may expressly
“assume the risk of medical malpractice and thereby dis-
solve the physician’s duty to treat a patient according to
the medical community standards.”44 An expressed
assumption of risk would be a total bar to recovery in a
malpractice claim.

In Boyle v. Revici, the patient did not sign a consent
form. However, at the trial upon a malpractice claim the
physician submitted evidence that the patient consciously
and with knowledge of the risk decided to forgo conven-
tional cancer treatment and instead sought the physician’s
nonconventional medical care. The Court held that
“[a]bsent a statutory requirement that express assumption
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of risk requires a writing… a jury should decide whether a
plaintiff has knowingly accepted all of the risks of a defen-
dant’s negligence.”45 Therefore, a defense may be based
upon an implied assumption of risk.

The physician in Charell v. Gonzalez used hair analysis
and nonconventional therapies to diagnose and treat can-
cer patients. A patient’s cancer metastasized and eventually
caused blindness and severe back problems. The patient
brought a malpractice action based upon the physician’s
departure from good and accepted medical practice, as well
as a cause of action for the physician’s failure to obtain
informed consent. The jury found that the patient
impliedly assumed the risk of injury and apportioned 51%
of the responsibility to the physician and 49% of the
responsibility to the patient. The court held that “even
though [the physician] had not given appropriate informa-
tion regarding the risks of his procedure… it was within
the province of the jury, based upon the evidence,… that
[the patient] independently obtained sufficient informa-
tion… to conclude that there was an implied assumption
of risk.”46 The evidence showed that the patient was well
educated, and that she, her husband, and her daughter did
a significant amount of investigation regarding the physi-
cian’s nonconventional treatment.

Respectable Minority or Two Schools 
of Thought Doctrine
The respectable minority is also referred to as the two
schools of thought doctrine. The test to determine whether
a physician’s treatment falls under the respectable minor-
ity doctrine is unclear. The two tests applied by most juris-
dictions that have adopted the respectable minority
doctrine are either (1) the treatment is advocated by a con-
siderable number of physicians, or (2) the treatment is
what a reasonable and prudent doctor would have done
under the same or similar circumstances.

In the Aricona case of Leech V. Bralliar, the federal
destruct court considered the appropriateness of prolother-
apy treatment for a whiplash injury to the neck.47 The court
found that prolotherapy “was recognized as an appropriate
method of therapy by a small minority of physicians in the
United States.”48 The Court stated that “[t]his minority of
physicians has not been shown to be other than respectable
physicians.”49 The respectable minority consisted of only
65 physicians throughout the United States. The court also
noted that the therapy had not been generally accepted by
the medical profession.

The plaintiff in Hood v. Phillips claimed that the physi-
cian was negligent in the choice of a surgical technique.50

The Texas Supreme Court reviewed the various respectable
minority tests and rejected the notion that the tests are to
be based solely upon numbers because it conveyed to the
jury that “the standard for malpractice is to be determined
by a poll of the medical profession.”51 The Court held that
“[a] physician who undertakes a mode or form of treat-
ment which a reasonable and prudent member of the med-
ical profession would undertake under the same or similar
circumstances shall not be subject to liability for harm
caused thereby to the patient.” The Court added that “this

standard should be applied whether the mode or form of
treatment is experimental, outmoded, or rejected.”52

Finally, in Jones v. Chidester the Pennsylvania Supreme
Court held that the applicable standard to avoid malprac-
tice liability is whether a physician “followed a course of
treatment advocated by a considerable number of recog-
nized and respected professionals….”53 The court reasoned
that this hybrid test integrates both the quantitative and
qualitative standards applied by the other jurisdictions.
Because the contours of the respectable minority or two
schools of thought doctrine are “too fluid and imprecise,”
some have opined that it does not provide a workable test
for an alternative standard of care in CAM malpractice
cases.54 However, as CAM therapies become more recognized
and accepted by the general medical community, the stan-
dard of care will shift to include those CAM therapies.55

Covenant Not to Sue
In Colton v. New York Hospital, plaintiffs sued for medical
malpractice related to an experimental kidney transplant
from one brother to another.56 The operation was success-
ful but the recipient brother soon died as a result of a pre-
existing liver ailment. The donor brother experienced
life-threatening complications resulting in physical disabil-
ities. The brothers signed an explicit and detailed form
labeled “…Consent to Kidney Transplant, And Covenant
Not To Sue Upon, And Release of All Claims.” The defen-
dants argued that the document was a complete bar to
recovery. The plaintiffs claimed that to the extent the
instrument sought to relieve defendants from their own
negligence it was void as against public policy. The court
held that “an experimental procedure which… may ordi-
narily be in and of itself a departure from customary and
accepted practice (and thus possibly actionable as malprac-
tice) even if performed in a non-negligent manner, may be
rendered unactionable by a covenant not to sue.”57 While
a covenant not to sue may permissibly embrace negligence
that is based upon a deviation from accepted medical prac-
tice, it must be strictly construed against the party asserting
it and must be clear and unequivocal. In Colton, the covenant
not to sue did not specifically enumerate negligence or
malpractice.

In Schneider v. Revici, the court reviewed the applica-
tion of a covenant not to sue to CAM.58 The court recog-
nized the efficacy of a covenant not to sue in the context
of medical treatment. However, the court contrasted the
form in the Schneider case with that in the Colton case
and found that it was not labeled a covenant not to sue
and that it was not clear and unequivocal. Therefore, the
facts did not support the defense being submitted to the
jury.

Many courts have held that it is against public policy for
medical negligence to be the subject of a preinjury
release.59 However, with proper informed consent, patients
may consent to experimental medical care that might oth-
erwise not be generally accepted by the medical commu-
nity.60 The distinction made by the Vodopest court as
contrasted with the Colton court is that the parties may
covenant to exempt the physician from liability for patient
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injuries that are the consequences of the nonnegligent,
proper performance of the experimental procedure.

MALPRACTICE LIABILITY
MANAGEMENT STRATEGY
Cohen and Eisenberg suggest the following steps to minimize
potential malpractice liability:61

1. Determine the clinical risk level by reviewing existing
medical literature to assess the evidence for safety and
efficacy of a given CAM therapy.

2. Document the literature supporting the therapeutic
choice.

3. Provide adequate informed consent by engaging in a
clear discussion of the risks and benefits of using the
CAM therapy.

4. If feasible, obtain the patient’s express, written agreement
to use the CAM treatment.

5. Continue to monitor the patient conventionally.

MALPRACTICE LIABILITY 
FOR CAM REFERRAL
There are no reported cases that consider physicians’ mal-
practice liability for the failure to refer a patient to a CAM
practitioner. However, as CAM therapies are proven to be
efficacious, physicians may have a duty to refer patients to
CAM practitioners.62 Physicians may be exposed to mal-
practice liability for either the negligent or vicarious refer-
ral of patients to a CAM practitioner. Although there are no
reported cases for either situation, courts may extend the
legal theories applied to conventional medicine cases.

A cause of action for negligent referral may be based
upon the theory that the patient suffered a loss of chance
of recovery.63 If a CAM referral “delays, decreases, or elim-
inates the opportunity for the patient to receive”64 more
appropriate and necessary health care from another
provider, the referring physician may be liable.65

Negligent referral may also arise in situations where the
physician knows or has reason to know that either the
provider is incompetent or the CAM therapy is ineffective
or dangerous.66

Vicarious liability has been recognized when there has
been joint employment, a concert of action, some control
of the course of one by the other, or agency.67 The general
rule is “that the mere referral of a patient by one physician
to another, without more, does not render the referring
doctor vicariously liable for the negligence of the treating
physician.”68 However, courts have held physicians liable
when they have exercised supervisory responsibility or
control over other health care providers including other
physicians.69 The referring physician must act in good
faith, with reasonable care in the selection of the CAM
provider and without knowledge of the CAM provider’s
incompetence or lack of skill.70 The CAM provider should
also be properly credentialed and in good standing.
Physicians who work closely with CAM practitioners, such

as in an integrative health clinic, may be considered to
have engaged in a joint undertaking or to have acted in
concert.71 Therefore, any harm to the patient as a result of
the CAM therapy could be vicariously imputed to the
physician.

Cohen and Eisenberg recommend the following referral
liability management strategies:72

1. Closely monitor the clinical risk level.
2. Document the literature supporting the decision to

refer.
3. Provide adequate informed consent of the risk and ben-

efits of the CAM therapy.
4. Document the discussion of the patient’s decision to

visit a CAM provider.
5. Continue to monitor the patient conventionally.
6. Inquire about the CAM provider’s competence.

Physicians who integrate CAM therapies into their med-
ical practice may take consolation in the fact that there are
substantially fewer malpractice claims against CAM practi-
tioners.73 In addition, claims of patient injury were consid-
erably less severe with CAM practitioners as compared to
claims against conventional physicians.74 Also, patients
who are likely to use CAM therapies are more educated,
knowledgeable, and tend to use the therapies for less 
serious illnesses.75

CONCLUSION
Integrating the use of CAM therapies into a medical prac-
tice increases a physician’s risk for license suspension or
revocation. Currently, medical boards require physicians to
practice consistent with accepted and prevailing medical
standards. Although misconduct charges may be based
upon the physician’s practice of CAM, the charges typically
tend to allege a failure to perform adequate patient evalu-
ation, testing, monitoring, and record-keeping. Therefore,
it is recommended that physicians who use CAM therapies
continue to comply with all of the conventional medical
practices. Many states have enacted legislation that pro-
vides some protection for physicians who practice CAM.
The Medical Freedom Acts of most states delineate the
minimum standards of acceptable medical practice that
physicians must maintain prior to and contemporaneous
with the use of CAM.

Patients file fewer complaints against CAM practitioners
than they do against conventional physicians. Therefore,
physicians who practice CAM are at low risk for malprac-
tice claims against them. However, malpractice claims have
been brought by terminally ill patients who have
exhausted conventional medicine and underwent CAM
treatments that proved to be unsuccessful. To adequately
defend against a malpractice claim, physicians should
obtain from the patient a detailed written consent that
thoroughly explains the risks and benefits of the CAM
therapy. It is recommended that physicians continue to
provide conventional medical care or advise their patients
to continue to consult their primary care physician.

There is low risk of physicians’ liability for medical 
malpractice or referral to CAM practitioners. However,

Conclusion 71
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physicians would be wise to consider the malpractice 
liability and the referral liability management strategies
outlined above.
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