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HISTORY AND INTRODUCTION

The principal objective of antitrust laws is the prohibition
of practices that interfere with free competition in the mar-
ketplace. Business enterprises are expected to compete on
the basis of price, quality, and service. The underlying
assumption of the antitrust laws is that “the unrestrained
interaction of competitive forces will yield the best allocation
of our economic resources, the lowest price, the highest
quality, and the [greatest consumer satisfaction.]”!

The U.S. economy underwent far-reaching and signifi-
cant change after the Civil War. Technological development
and rapid industrialization led to the emergence of a
complex economic system. The laissez-faire policy of govern-
ment during this time led to the amassing of vast economic
power by individuals and certain large firms. Often this
power was used to destroy smaller rivals with the goal of
achieving and maintaining market control.

The public response to this economic system was colored
by the changing social conditions of urbanization and
immigration. Many felt that business firms should not be
permitted to accumulate such wealth and exercise such
great control over economic conditions. Discontent was
particularly prominent among farmers and laborers. The
specific targets of their outrage were the giant combina-
tions that came to be called trusts. Chief among these was
Standard Oil, apparently the first to use the trust device as
a vehicle for merging numerous enterprises into a cohesive
entity.? Various other trusts followed. The trust device was
largely replaced after the turn of the century by the holding
company, but the name trust remained.?

The last two decades of the nineteenth century saw the
legal authorities in some states moving to break up business
trusts. By 1890, 14 states had constitutional provisions pro-
hibiting monopolies, and 13 had antitrust statutes.* These
statutes commonly outlawed any contract, agreement, or
combination to fix a common price. They also prohibited
activity that tended to limit the quantity of a product sold
or manufactured. Although some success was realized,
the state constitutional provisions and statutes were for the
most part ineffective in controlling or breaking up the
large business combinations of the day.’ This failure was
due in part to the limit of each state’s jurisdiction. The
business enterprise could reincorporate in another state or

otherwise change its practices to avoid specific restrictions.
This perception of business abuse of power led to public
demand that Congress deal with the trusts on a national
basis.®

The congressional response to public outrage about
monopoly and predatory business practices was the
Sherman Antitrust Act of 1890. Because of opposition to
the trusts from both political parties, passage of the
Sherman Act took several years. Senator Sherman’s propos-
als were strenuously attacked despite the nearly unani-
mous desire to enact antitrust legislation. The debates
focused on the limits of the commerce power as the consti-
tutional basis for such legislation and the definition of
common law restrictions on monopolies and predatory
business practices.

The Sherman Act as finally enacted has been described
as being “as good an antitrust law as the Congress of 1890
could have devised.”” It was a compromise that restated
common law principles prohibiting restraints of trade and
monopolization. However, the Sherman Act went beyond
common law in several respects. Unlike common law pro-
hibitions that were entirely civil in nature, the Sherman
Act provided for criminal prosecution and penalties.® The
Sherman Act also expressly provided the United States the
authority to bring civil actions to enjoin violations of
the act. The nationwide effect of the act and access to the
federal courts resolved the most serious problems of limited
jurisdiction under state law.

Indifference and failure characterized early antitrust pol-
icy under the Sherman Act.” The drafters of the Sherman
Act had intended to curb both the power and monopolis-
tic abuses of the great trusts. It had been assumed that the
Sherman Act would be self-enforcing because the business
community would follow its prohibitions. Assumptions of
voluntary compliance proved incorrect. The Trans-Missouri
Freight Association case was the government’s first major
antitrust victory.'° The Supreme Court overturned a lower
court determination that the prohibitions of the Sherman
Act did not apply to price-fixing agreements between
members of a railroad association. This decision was quickly
followed by successful prosecutions in United States v. Joint
Traffic Association and United States v. Addyston Pipe & Steel
Co.112 Overall, however, results were not impressive, and
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one senator was able to compile a list of 628 trusts formed
between 1898 and 1908.13

After the enactment of the Sherman Act, there was sub-
stantial concern about its general language. In 1911 the
Supreme Court decided the Standard Oil case.!* In Standard
Oil the court interpreted Section 1 of the Sherman Act as a
prohibition on “unreasonable restraints of trade” and left
to the courts the task of applying this “rule of reason.”!®
Some concluded that the ambiguity of the statutory language
and the new rule of reason gave excessive discretion to the
courts. A movement for explicit prohibition of practices
inimical to free competition gained momentum, and in
1914 Congress passed the Clayton Act.!® The Clayton Act
made a number of additions to the antitrust laws, includ-
ing specific authorization for suits by private parties
harmed by antitrust violations.!” Remedies available to
private parties include both treble damages and equitable
relief.’8

In 1914 Congress also passed the Federal Trade
Commission (FTC) Act.!® The FTC was modeled on the
Interstate Commerce Commission, and it was anticipated
that the commission would notify businesses of conduct
that violated the FTC Act by issuing cease-and-desist orders
without initial penalty. The FTC Act was another attempt
to alleviate the uncertainty caused by the general language
of the Sherman Act. The language of these three basic
antitrust laws has changed little since 1914.%°

Before 1975, it generally was believed that the antitrust
laws did not apply to the health care industry. In 1975,
however, the Supreme Court held in Goldfarb v. Virginia
State Bar that “learned professions” were not exempt from
the antitrust laws.?! Consequently the court has applied
the antitrust laws to the activities of both individual and
institutional health care providers, finding that the provi-
sion of medical service, as a “trade or commerce,” is within
the scope of the antitrust laws.?>23 Especially since the
1980s, with the health care industry undergoing substan-
tial restructuring in response to pressure to reduce costs
and to governmental regulatory changes, the industry has
experienced an increasing number of antitrust actions.?*

CONDUCT VIOLATIONS

Section 1 of the Sherman Act prohibits combinations, con-
tracts, and conspiracies in restraint of trade among the
states or with foreign nations.?> To violate this section, an
individual must engage in some type of concerted action
that restrains trade in interstate commerce. One of the
issues concerning this concerted action requirement is
whether joint action by two subsidiaries of the same parent
corporation can lead to antitrust liability. In Copperweld
Corp. v. Independent Tube Corp., the Supreme Court held
that a parent corporation and its wholly owned subsidiary
are legally incapable of conspiring in violation of Section 1
of the Sherman Act.?® Further extending the court’s reason-
ing in Copperweld that an agreement between two subdivi-
sions of a single corporation does not meet the
requirement of concerted action in Section 1, courts have
generally determined that two subsidiaries wholly owned
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by the same parent corporation are legally incapable of
conspiring with one another for purposes of the Sherman
Act.?”?8 Similarly, when an acute care hospital was alleged
to have conspired with its corporate affiliate, the court
found no concerted action under the Sherman Act.?® The
same reasoning has been applied in concluding that a
hospital and its medical staff—a creature of the hospital—
do not engage in concerted action for the purposes of the
antitrust laws.3°

The interstate commerce requirement is a prerequisite to
the jurisdiction of the federal courts over alleged antitrust
violations. The conduct in question must have an appre-
ciable impact on interstate commerce, but this has not
proven to be a significant barrier to suit in the federal
courts.3!

In the health care field the Supreme Court has found
that a particular hospital was not strictly a local, intrastate
business because of the impact that it exerted on the pur-
chases of drugs and supplies from out-of-state sources, as
well as the revenues derived from out-of-state insurance
companies.3? A denial of hospital staff privileges allegation
may satisfy the interstate commerce requirement by show-
ing that commerce in the form of medical insurance from
out-of-state sources, supplies from out-of-state sources,
and interstate patients using a hospital were affected.3?
Almost all business can be found to have some connection
with interstate commerce. This connection, no matter
how tenuous, may serve to bring the conduct of a health
care provider within the scope of the relevant antitrust
statutes.

Rule of Reason

Section 1 of the Sherman Act prohibits restraints of trade
but contains no explicit limiting language. In interpreting
this language, the courts initially struggled with the ques-
tion of whether Congress intended to prohibit all restraints
of trade. In 1911 the Supreme Court decided Standard Oil
Co. of New Jersey v. United States, which held that Section 1
of the Sherman Act was intended to prohibit only unrea-
sonable restraints of trade.* Since Standard Oil, the general
approach to allegations of illegal restraints of trade has
been to evaluate the alleged restraints under the rule of rea-
son. The rule of reason requires a court applying Section 1
of the Sherman Act to evaluate whether a restraint of trade
is an unreasonable restraint on competition. If it is found
to be unreasonable, it is in violation of the statute. The rule
of reason was described by Justice Brandeis in Chicago
Board of Trade v. United States as follows:

Every agreement concerning trade, every regulation of trade,
restrains. To bind, to restrain, is of their very essence. The
true test of legality is whether the restraint imposed is such
as merely regulates and perhaps thereby promotes competi-
tion or whether it is such as may suppress or even destroy
competition. To determine that question the court must
ordinarily consider the restraint as applied; the nature of
the restraint and its effect, actual or probable. The history
of the restraint, the evil believed to exist, the reason for
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adopting the particular remedy, the purpose or end sought
to be attained are all relevant facts.>®

Substantial debate has revolved around what courts may
consider in evaluating the reasonableness of a restraint.
The current view is that courts are limited to considering
impacts on competition and may not consider social pol-
icy or some worthy purpose allegedly furthered by the
restraint. In the application of antitrust principles to the
conduct of health care providers, this issue is confronted
when a restraint is defended on the grounds that it advances
quality of care, access to care, or some other laudable
public purpose.

A good example of the Supreme Court’s approach to this
issue is found in the discussion of the ban on competitive
bidding by professional engineers considered by the court
in National Society of Professional Engineers v. United States.3°
The society defended the ban as a means of minimizing the
risk that competition would produce inferior engineering
work, thereby endangering public safety. Noting that the
Sherman Act does not require competitive bidding but pro-
hibits unreasonable restraints on competition, the court
pointed out that:

Petitioner’s ban on competitive bidding prevents all cus-
tomers from making the price comparisons in the initial
selection of an engineer, and imposes the Society’s view of
the costs and benefits of competition on the entire market-
place. It is this restraint that must be justified under the
Rule of Reason, and petitioner’s attempt to do so on the
basis of the potential threat that competition poses to the
public safety and the ethics of its profession is nothing
less than a frontal assault on the basic policy of the
Sherman Act.%”

Despite this rather strong statement about the scope of
the rule of reason, some lower courts have been willing to
consider issues other than the impact on competition in
applying the rule of reason in cases involving the health
care industry. In Wilk v. American Medical Association, Inc.
the Court of Appeals for the Seventh Circuit indicated that
it would allow a jury to consider issues of patient care in
evaluating a prohibition on dealing with chiropractors as a
restraint on trade under the rule of reason.*® The court held
that once the plaintiffs had established that the defen-
dants’ conduct had restricted competition, the burden
shifted to the defendants to show that they had a genuine
and objectively reasonable concern for patient care, that
this concern had motivated the conduct in question, and
that the concern would not have been satisfied with a less
restrictive alternative.3® The court was careful to distin-
guish this approach from a general consideration of the
public interest served by the restraint, which would have
put its approach in direct conflict with the Supreme Court
decisions noted above.*°

In Hospital Building Co. v. Trustees of Rex Hospital the
Court of Appeals for the Fourth Circuit used a narrow
rule of reason to permit a nonprofit hospital to defend
against charges of market allocation and a concerted
refusal to deal on the grounds that the planning activities
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in which the hospital participated were undertaken in
good faith and their actual and intended effects were
contemplated by federal health planning legislation.*!
This special rule of reason was described by the court as
follows:

Because on this view the relevant federal health care leg-
islation is in limited derogation of the normal operation
of the antitrust laws, we further think that the burden of
proof to show reasonableness of challenged planning and
activities under this special rule of reason should be allo-
cated as an affirmative defense to defendants seeking on
this ground to avoid antitrust liability. On this basis a
claimant, such as plaintiff here, makes out a prima facie
case by showing acts that, but for the health care plan-
ning legislation, would constitute a per se violation of §
1 under traditional antitrust principles. This establishes
liability for appropriate damages unless the defendants
then persuade the trier of fact by a preponderance of the
evidence that their planning activities had the purpose
(and effect if plaintiff proves anticompetitive effects) only
of avoiding a needless duplication of health care
resources under the objective standard of need above
defined.*?

It remains to be seen whether the Supreme Court will
be willing to accept considerations of patient care in rule-
of-reason analysis in the health care industry.* In FTC v.
Indiana Federation of Dentists the court rejected the patient
care argument when the restraint did not produce any
procompetitive benefits.** The court, however, left open
the possibility that if concerns for the quality of patient
care lead to the adoption of restraints that have procom-
petitive effects, the patient care concerns may be consid-
ered to balance against the anticompetitive effects of the
restraints.*

Rule-of-reason analysis, even if limited to issues of com-
petition, can be extremely complex, and the burden of lit-
igating a rule of reason case is substantial. This factor was
recognized by the courts, and a presumption of unreason-
ableness was established quite early for certain specific
categories of anticompetitive conduct.*® This presumption
is known as the per se rule.¥

Per se Rule

In contrast to the rule of reason, the courts will apply a per
se rule of illegality to practices that generally have been
shown to have anticompetitive effects on competition.
These practices are presumed to be illegal without inquiry
into specific anticompetitive effects:

...[T]here are certain agreements or practices which because
of their pernicious effect on competition and lack of any
redeeming virtue are conclusively presumed to be unreason-
able and therefore illegal without elaborate inquiry as to the
precise harm they have caused.... Among the practices
which courts have heretofore deemed to be unlawful...are
price-fixing...; division of markets...; group boycotts...; and
tying arrangements. (citations omitted)*

— O



Ch08-A03753

12/4/06 5:05 PM Page 52

52 Antitrust

Because application of the per se rule forecloses an in-
depth analysis of the alleged restraint and its market effect,
the Supreme Court has cautioned that “[i]t is only after
considerable experience with certain business relationships
that courts classify them as per se violations of the
Sherman Act.”** When a case involves a professional asso-
ciation or an industry in which certain restraints on com-
petition may be essential to its product, the Supreme Court
has declined to invoke the per se rule, even though it is
apparent on their face that the restraints in question will
increase price or constitute a refusal to deal.>%5! Instead the
court may undertake a “quick-look” analysis under the rule
of reason to ascertain the likelihood of anticompetitive
effects. If an observer with even a rudimentary understand-
ing of economics could conclude that the restraints would
have an anticompetitive effect on customers and markets,
the restraint will be found to be unreasonable.>?

In California Dental Association v. FTC, the Supreme
Court stated that where the anticompetitive effects of
given restraints are not reasonably obvious, the rule of rea-
son demands a more thorough inquiry into the conse-
quences of those restraints than the quick-look analysis,
suggesting the appropriateness of a “sliding scale” of rea-
sonableness.>® In this case, California Dental Association
(CDA), a voluntary nonprofit association of local dental
societies, required its dentist members under its Code of
Ethics to refrain from advertising falsely or misleadingly.>*
To help members comply with the code, CDA issued a
number of advisory opinions and disclosure rules, which
cautioned that price advertising must be based on verifi-
able data substantiating any comparison or statement of
relativity and suggested that quality advertising is likely to
be false or misleading because it cannot be measured or
verified. The FTC brought action against CDA for unrea-
sonably restricting truthful, nondeceptive discount or
quality advertising in violation of Section 5 of the FTC
Act.>> The Court of Appeals for the Ninth Circuit found
the restrictions on across-the-board discount advertising
to be a naked restraint on price competition and the non-
price advertising restrictions to be a form of output limita-
tion. Accordingly the court held that these restrictions
were sufficiently anticompetitive on their face to consti-
tute unreasonable restraints of trade under a quick-look
analysis.>® The Supreme Court, however, found that the
obvious anticompetitive effect that triggers the quick-look
analysis had not been proved with respect to both the
restraints on discount advertising and the restraints on
nonprice advertising. According to the court, even assum-
ing that the CDA disclosure rules effectively bar advertise-
ment of across-the-board discounts, it does not follow that
such a ban would have anticompetitive effects. As a mat-
ter of economics, it is possible that “any costs to competi-
tion associated with the elimination of across-the-board
advertising will be outweighed by gains to consumer
information (and hence competition) created by discount
advertising that is exact, accurate, and easily verifiable (at
least by regulators).”>’

In a similar vein the court found that restricting quality
or patient comfort advertising may have a procompetitive
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effect by preventing false or misleading claims that distort
the market. Based on the foregoing analysis, the court held
that an extended examination of the possible factual
underpinnings should be conducted to determine whether
the advertising restraints were predominantly anticompet-
itive in effect. Although the court did not elaborate on the
scope of such an extended examination, its aversion to the
quick-look analysis in California Dental Association may
signal the court’s inclination to adopt a more elaborate
rule-of-reason analysis when the restraints in question
arise in a professional context.’®

Specific Violations

Price-Fixing

The courts have found certain types of conduct to have so
pernicious an effect on competition and to be so lacking
in any redeeming virtue that they are accorded per se ille-
gal status.>® One such type of conduct is price-fixing. As
the Supreme Court noted in United States v. Trenton
Potteries Co., “the aim and result of every price-fixing
agreement, if effective, is the elimination of one form of
competition.”% The economic power to fix a price reflects
control of a market. It does not matter whether the fixing
of prices is exercised in a reasonable or unreasonable
manner. An agreement that creates such power “may well
be held to be... unreasonable... without the necessity
of minute inquiry whether a particular price is reasonable or
unreasonable... and without placing on the government...
the burden of ascertaining... whether it has become
unreasonable through the mere variation of economic
conditions.”!

The agreement to fix prices need not be formal. The
agreement itself can be demonstrated by circumstantial
evidence.®? An agreement that tampers with price (whether
it raises, lowers, or stabilizes prices) may be a per se viola-
tion.%® Even agreements that affect price indirectly often are
prohibited.®* Once a practice is characterized as price-fixing,
it is per se illegal. Making that characterization, however,
can be difficult.

The leading price-fixing decision in the health care field
is Arizona v. Maricopa County Medical Society.®> There the
Supreme Court applied the per se rule to an agreement
among physicians to set maximum fees pursuant to a foun-
dation program established by the county society.
Approximately 70% of the physicians in Maricopa County
were involved in the Maricopa plan. These physicians
agreed not to charge more than the maximum agreed price
for specified services and agreed with insurance companies
to provide care to insured patients on that basis. The society
defended the foundation plan on the grounds that it fixed
only maximum prices, that it was an agreement among
members of a profession, that it had procompetitive justi-
fications, and that the courts should further investigate the
health care industry before applying a per se rule to the
conduct of health care providers. The majority in Maricopa
rejected each of these arguments and held that the setting
of maximum prices constituted per se illegal price-fixing.%®
The majority was unwilling to assign any weight to the
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unique characteristics of the market for physician services
or to the plan’s purported cost-containment purposes.®’

As providers of health care services have sought to
obtain some leverage in their negotiations with large HMOs
and insurance company purchasers of those services, net-
works of providers have become increasingly popular. One
risk of such networks is that the otherwise independent
providers participating in a network will explicitly or
implicitly engage in price-fixing. The Statements of
Antitrust Enforcement Policy issued by the Department of
Justice (DOJ) and the FTC include statements on physician
network joint ventures (Statement 8) and multiprovider
networks (Statement 9).%8 They also include statements on
provider provision of fee-related information to purchasers
(Statement 5) and on provider participation in exchanges
of price and cost information (Statement 6).° Some of
these statements include defined “safety zones” and they
should be examined carefully by providers considering par-
ticipating in a network that will touch upon the question
of pricing provider services. In the last several years, the
FTC has alleged price-fixing violations and challenged
provider conduct in the context of networks in a signifi-
cant number of cases.’”” Most of these cases have been
resolved by agreement with the FTC, but in at least one, an
FTC administrative law judge has expressly concluded that
illegal price-fixing occurred.”!

Reimbursement policies of health insurance companies
have been challenged as illegal price-fixing agreements.”?
Courts have shown interest in such claims when evidence
of provider control over reimbursement rates may exist.”?
When the evidence shows unilateral action by purchasers
with an effect on prices, courts have not been receptive to
claims of price-fixing.”*

Agreements or approaches resulting in the stabilization
of prices generally are considered per se violations. Relative
value scales have been challenged as price-fixing mecha-
nisms because they allegedly tend to standardize charges
for professional services. The FTC entered into multiple
consent orders barring the use of relative value scales in the
late 1970s.7°

The critical issue of rising health care costs has led
purchasers of health care services to take various actions in
an effort to reduce their costs. Collective action, including
the joint buying of services through preferred provider
organizations (PPOs), may trigger antitrust price-fixing
concerns.”® An agreement among buyers not to compete
on price in the purchase of goods or services is just as much
unlawful price-fixing as is a similar agreement among
sellers not to compete on price.”’

Joint purchasing of health care can be procompetitive
by allowing individual purchasers to share information
and develop skills in negotiating and contracting collec-
tively with health care providers.”® Absent significant mar-
ket power, joint purchasing programs should be able to
pass muster under the Sherman Act. When joint purchasers
possess some market power, the purpose of the joint pur-
chase will be scrutinized more closely and the probable
procompetitive effects of the arrangement will be weighed
against possible anticompetitive harm.”®
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By the same token, hospitals can typically purchase sup-
plies and services jointly without antitrust concerns. The
Supreme Court has implicitly sanctioned wholesale pur-
chasing cooperatives as arrangements seemingly designed
to increase economic efficiency and render markets more
rather than less competitive.®” The DOJ and the FTC, in the
1996 Statements of Antitrust Enforcement Policy in Health
Care (Health Care Statements), also emphasize that most
joint purchasing arrangements among hospitals or other
health care providers increase efficiencies and do not raise
antitrust concerns.®! The Statements provide a safety zone
for any joint purchasing arrangement among hospitals and
other health care providers if (1) the purchases account for
less than 35% of the total sales of the purchased product or
service in the relevant market and (2) the cost of the prod-
ucts and services purchased jointly accounts for less than
20% of the total revenues from all products or services sold
by each competing participant in the joint purchasing
arrangement. Beyond the safety zone, the law is not clear.
Some suggest that the procompetitive effect inherent in
joint purchasing arrangements dictates that a flexible per
se standard should be applied.®? Under this standard, hori-
zontal pricing agreements among joint purchasers would
be per se unlawful unless the purchasers could make an
argument that the joint purchasing resulted in productive
efficiencies and these efficiencies could be achieved only
through an agreement designed to force prices below com-
petitive levels.82 Whether the courts will accept such a
standard is difficult to predict.

Some large purchasers of health care services have
sought to lower costs by insisting that health care
providers include a so-called most favored nation clause in
the agreement for the purchase of services. The purpose of
such clauses is to ensure that the purchaser receives the
lowest price given to any other purchaser. Although, in the
usual case, the antitrust law would support efforts to lower
prices, when the purchaser has market power, a most
favored nation clause could bring the price-cutting process
to a halt because any additional price cut would have to be
shared with the large purchaser.?4

The development of new vehicles for the delivery of
health care services has led to creative approaches to limit-
ing prices paid for those services. This, in turn, has some-
times resulted in allegations of price-fixing being put forward
by private parties. In one such instance the Eleventh
Circuit upheld a conclusion that there was no price-fixing
involved in the negotiation of a reimbursement schedule
by a PPO, in which the payers decided the maximum
amount they were willing to pay providers for medical
services and the providers decided whether they were willing
to accept the limitation on reimbursement.?

Physicians seeking to avoid price-fixing problems
should not agree with competing physicians on any term
of price, quantity, or quality. Agreement on fee schedules
and relative value scales is prohibited.®¢ Although there
may be exceptions to this relatively simple statement, the
purported exceptions should be carefully examined with
the assistance of competent and experienced antitrust
counsel.
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Tying and Exclusive Dealing

Tying may be defined as the sale or lease of a product or
service conditioned on the buyer taking a second product
or service. Tying arrangements may be attacked as unrea-
sonable restraints of trade under Section 1 of the Sherman
Act.¥” Anticompetitive tying arrangements are specifically
prohibited by Section 3 of the Clayton Act and are deemed
illegal under Section 5 of the FTC Act.?8° The Clayton Act
is rarely encountered in suits against physicians and other
health care providers because it applies only to the sales of
commodities.”

The legal standard employed in evaluating tying
arrangements may be viewed as a modified per se rule. This
standard was discussed by the Supreme Court in the health
care context in Jefferson Parish Hospital District No. 2 v.
Hyde®! In Jefferson Parish the East Jefferson Hospital had
entered into an exclusive agreement with Roux and
Associates for the provision of anesthesiology services at
the hospital. Hyde, a board-certified anesthesiologist, had
applied for admission to the hospital’s medical staff, and
because of the exclusive contract the hospital’s board had
denied his application. Hyde sued the hospital and others,
alleging that East Jefferson Hospital had engaged in tying
by mandating that any person using services of the hospi-
tal requiring anesthesia also use the services of anesthesiol-
ogists employed by Roux and Associates. In Jefferson Parish
the Supreme Court described an illegal tying agreement as
follows: “[T]he essential characteristic of an invalid tying
arrangement lies in the seller’s exploitation of its control
over the tying product to force the buyer into the purchase
of a tied product that the buyer either did not want at all,
or might have preferred to purchase elsewhere on different
terms.”®? The court concluded that tying should be subject
to per se condemnation when the probability of anticom-
petitive forcing is high.

In general, to invoke the per se rule against a tying
arrangement, the plaintiff must establish the existence of
two separate products. In addition, the plaintiff must show
that the party accused of tying has sufficient market power
in the tying product to force acceptance of an unwanted
tied product and that it has used that power to tie the
products.®

In applying this analysis to the facts of Jefferson Parish
the court concluded that East Jefferson Hospital had no
significant power in the market for hospital services—the
alleged tying product.®> Absent this condition, the court
was unwilling to apply the per se rule against the arrange-
ment. In evaluating the arrangement under the rule of rea-
son, the court concluded that there was insufficient evidence
in the record to support a finding that the arrangement
unreasonably restrained competition.”®

Before the court’s decision in Jefferson Parish there was
substantial debate about whether inpatient hospital care
could be divided into a number of different products for
purposes of a tying analysis. In Jefferson Parish the majority
had no difficulty determining that the evidence amply
supported the treatment of anesthesiology services as a
separate product for purposes of the tying analysis.’” The
mere fact that services, such as anesthesia and surgery, are
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functionally linked does not foreclose treating the services
as separate products.”® This determination depends on a
realistic appraisal of whether the products are distinct in
the view of the purchasers and whether there is a distinct
demand for each product.®

The utility of Jefferson Parish in evaluating the antitrust
risks in other factual contexts is limited. The result in the
case turned entirely on an analysis of the market power of
East Jefferson Hospital with regard to inpatient services.
The court has, however, once again made it clear that
no special consideration will be given to the fact that
an alleged antitrust violation occurs in a health care
context.!%0

An exclusive dealing arrangement involves an agree-
ment by one party to buy particular products exclusively
from another party. This arrangement has the effect of
foreclosing to competitors of the seller the opportunity to
compete for the purchases of buyers who are parties to
exclusive dealing agreements. Exclusive dealing arrange-
ments have been challenged under Section 1 of the
Sherman Act, Section 3 of the Clayton Act, and Section 5
of the FTC Act.191-103 Generally, exclusive dealing is
regarded as a vertical restraint, which is evaluated under
the rule of reason.!%¢

In evaluating exclusive dealing arrangements under
Section 3 of the Clayton Act, the Supreme Court has found
a violation where the arrangement foreclosed competition
in a substantial share of the line of commerce affected.!®
In a more recent case the court used the same test but con-
ducted a rigorous structural analysis and considered a
number of unique characteristics of the market in conclud-
ing that a substantial share of the market was not foreclosed
by the arrangement.1%6

Exclusive dealing agreements are common in the health
care industry. A typical example is a contract between a
physician or a group of physicians and a hospital to pro-
vide exclusive services to that hospital in a particular med-
ical specialty, such as pathology, radiology, anesthesiology,
or emergency medicine. In Jefferson Parish the arrangement
between Roux and Associates and East Jefferson Hospital is
properly characterized as an exclusive dealing arrangement.
The court did not find sufficient evidence of anticompeti-
tive impact on competition among anesthesiologists as a
result of the arrangement to find it unreasonable and
noted that Hyde did not undertake to prove unreasonable
foreclosure of the market for anesthesiological services.!’
Nevertheless, Justice O’Connor, representing the view of
four justices, noted:

Exclusive dealing is an unreasonable restraint on trade
only when a significant fraction of buyers or sellers are
frozen out of a market by the exclusive deal.... When the
sellers of services are numerous and mobile, and the
number of buyers is large, exclusive dealing arrange-
ments of narrow scope pose no threat of adverse
economic consequences. To the contrary, they may be
substantially pro-competitive by ensuring stable markets
and encouraging long-term, mutually advantageous
business relationships.%8
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In evaluating the facts of Jefferson Parish as exclusive
dealing, Justice O’Connor readily concluded that there was
no potential for an unreasonable impact on competition as
a result of the arrangement between Roux and Associates
and the hospital.'®

Allegations of exclusive dealing have been brought
against a variety of exclusive contracting arrangements in
the managed care context. In U.S. Healthcare, Inc. v.
Healthsource, Inc., Healthsource, a New Hampshire HMO,
offered its panel physicians greater compensation if they
agreed to a clause that precluded them from serving as par-
ticipating physicians for any other HMO plan.!'° The First
Circuit Court of Appeals held that the exclusive clause in
question did not constitute an illegal restraint on competi-
tion. Absent a compelling showing of foreclosure of sub-
stantial dimension, the court saw no need to pursue any
further inquiry into Healthsource’s motive, the balance
between harms and benefits, or the possible existence and
relevance of any less restrictive means of achieving the
benefits. It emphasized that proof of substantial foreclo-
sure and “of probable immediate and future effects” in the
market are the essential basis for an attack on an exclusivity
clause.!!!

An exclusive dealing allegation is unlikely to prevail
absent a convincing showing that a substantial portion of
a rigorously defined relevant market is foreclosed by the
arrangement. It also may be assumed that a court will con-
sider seriously and weigh in the balance of a rule-of-reason
analysis any legitimate procompetitive aspects of the
arrangement.!!?

Concerted Refusals to Deal (Boycotts)
A concerted refusal to deal occurs when a group of com-
petitors or a competitor and others through collective
action exclude or otherwise interfere with the legitimate
business activities of one or more other competitors.
Courts use the terms boycott and concerted refusal to deal
interchangeably when referring to the exclusion of a com-
petitor by collective action. Boycotts involve concerted
action and are challenged under Section 1 of the Sherman
Act.!3 Traditionally, boycotts have been regarded as per se
violations of the antitrust laws.!'* More recently, however,
the Supreme Court has taken a more flexible approach,
insisting that the potential for anticompetitive impact be
established before the per se rule will be applied.!!®

In Northwest Wholesale Stationers, Inc. v. Pacific Stationery
and Printing Co. the Supreme Court concluded that the
exclusion of a retail office supply store from a nonprofit
cooperative buying association was not a per se violation
of the antitrust laws. The court noted that the per se rule
generally has been applied in those cases where “the boy-
cott... cut off access to a supply, facility, or market neces-
sary to enable the boycotted firm to compete,... and
frequently the boycotting firms possessed a dominant posi-
tion in the relevant market.”!'® The court held that:

A plaintiff seeking application of the per se rule must pres-
ent a threshold case that the challenged activity falls into
a category likely to have predominantly anticompetitive
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effects.... When the plaintiff challenges expulsion from a
joint buying cooperative, some showing must be made
that the cooperative possesses market power or unique
access to a business element necessary for effective compe-
tition.17

Although myriad opportunities exist within the health
care arena for boycott activity, the issue has arisen most
commonly in cases involving the refusal of medical staff
privileges at a hospital. Existing members of a medical
staff, who would be in direct competition with an appli-
cant for staff privileges, often have significant influence, if
not control, over the determination of whether or not to
grant privileges. In some circumstances a denial of privi-
leges may constitute an effective bar to competition (e.g.,
denial of privileges to a new physician at the only hospital
in a community). The privileges issue is complicated by the
fact that the training, professional competence, and need
for a new physician may be relevant and legitimate issues
for the hospital considering an application for privileges,
and physicians currently active in the applicant’s specialty
(and potential competitors of the applicant) will have sub-
stantial expertise and information to contribute regarding
these questions.

The lower courts that have examined boycott allega-
tions in the context of disputes over privileges have
adopted a variety of approaches. In Weiss v. York Hospital
the Court of Appeals for the Third Circuit concluded that
the conduct of members of a hospital medical staff in
opposing the granting of hospital privileges to a class of
osteopathic physicians was the equivalent of a concerted
refusal to deal.!'® Ultimately the court determined that the
per se rule should be applied to this conduct.!'® It suggested,
however, that rule-of-reason analysis would be appropriate
if questions of professional competence or unprofessional
conduct were at issue or the exclusion was otherwise based
on public service or ethical norms.!?°

In Wilk v. American Medical Association, Inc. the plaintiff
chiropractor sued a number of medical organizations
under the Sherman Act for an alleged conspiracy to induce
individual medical physicians and hospitals to refuse to
deal with the plaintiff and other chiropractors.!?! Although
the trial court instructed the jury on the per se rule, the
Court of Appeals for the Seventh Circuit concluded that in
the context of these facts “the nature and extent of [the]
anticompetitive effect are too uncertain to be amenable to
per se treatment.”!?2 Moreover, the court determined that
the existence of substantial evidence of a patient care
motive for the conduct of the organizations made applica-
tion of the per se rule inappropriate.!?® Other courts have
adopted a similar approach.!*

In Patrick v. Burget the U.S. Supreme Court reinstated a
treble damages verdict in excess of $2 million against three
Oregon physicians because of their participation in a peer
review process that recommended that the plaintiff surgeon’s
hospital privileges be revoked.!?> Although the reason
given for revocation was substandard care, the evidence
strongly supported the conclusion that the true motivation
was anticompetitive bias. Although there is some protection
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for peer review activities under the state action exemption
and the Health Care Quality Improvement Act of 1986,
peer review activity stemming from anticompetitive
motivation that results in the denial or revocation of
hospital privileges may be held to be illegal group boycott
activity.126:127

In addition, the issue of concerted refusal to deal has
been raised when a PPO denied a physician’s application
for provider membership. In Levine v. Central Florida
Medical Affiliates, Inc. the plaintiff internist sought physi-
cian provider membership with Healthchoice, a PPO in
which physicians agreed to accept no more than a maxi-
mum allowable fee for services rendered to plan enrollees
in exchange for a potentially higher volume of patients.
Healthchoice denied Levine’s request on the ground that it
did not need any more internists in his geographic area.!?
The Court of Appeals for the Eleventh Circuit determined
that the per se rule was not warranted in analyzing the
alleged boycott because the plaintiff failed to prove that
Healthchoice had market power and because selective con-
tracting may be a method through which Healthchoice
could achieve quality and cost-containment goals, thereby
enhancing its ability to compete against other networks.!?°
Applying a rule-of-reason analysis, the court found that
Levine’s illegal boycott claim could not succeed because he
failed to define the relevant product and geographic mar-
kets and failed to prove that Healthchoice had sufficient
market power to affect competition.!®® The Levine court’s
decision and in particular its unwillingness to adopt a per
se analysis indicate that, absent necessary market power, a
multiprovider network should have some leeway in selecting
its preferred providers without incurring antitrust liability.!3!
The DOJ and the FTC have now issued a specific statement
on enforcement policy on multiprovider networks, detailing
the analytical approach that will be used to evaluate such
arrangements.!32

Market Allocation
Another type of conduct that raises serious questions of
restraint of trade is market allocation. Competitors, by
agreeing to divide geographic markets or customers, can
achieve the benefits of monopoly in their exclusive share
of the market. In general the Supreme Court has regarded
market allocation agreements among competitors as per se
illegal under Section 1 of the Sherman Act.!3? There are,
however, substantial questions of characterization that
qualify that statement. For example, territorial or customer
restraints that are insisted on by a party operating at a dif-
ferent level of production, such as restraints imposed by a
manufacturer on wholesalers, will be evaluated under the
rule of reason.'** There may be a substantial question
whether the market allocation scheme is the primary
objective of an agreement among competitors or merely
ancillary to an otherwise legitimate joint venture. If the
latter is the case, the court may well evaluate the entire
venture under the rule of reason.!3

Market allocation agreements among hospitals or physi-
cians could take the form of agreements on geographic
placement of institutions or offices. This type of arrangement
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could be characterized as a geographic market division.
Agreements allocating the provision of certain services
exclusively to particular hospitals or physicians would be
another approach to market division. Evaluation of such
agreements is likely to raise complex questions of motivation
and anticompetitive effect. For example, some such
arrangements may be dictated or at least approved by a
state agency under applicable health planning statutes.
The significance of such approval by a state agency is dis-
cussed in the section on defenses. Joint ventures among
hospitals generally have not been challenged by federal
antitrust enforcement agencies.!3¢

Market allocation issues also arise in the context of man-
aged care. In Blue Cross & Blue Shield United of Wisconsin v.
Marshfield Clinic, the Court of Appeals for the Seventh
Circuit affirmed a jury verdict upholding the plaintiff’s
market allocation claim under Section 1 of the Sherman
Act.'¥” The evidence in this case showed that Marshfield
Clinic and North Central Health Protection Plan (North
Central), an HMO, established “free flow” arrangements
that allowed the physicians of North Central, a subsidiary
of Marshfield Clinic, to refer patients to each other without
getting each HMO'’s approval. The plan of the physician
who rendered the service would bill the other plan for its
cost. As part of the arrangements, the parties involved pur-
posely chose not to place in writing clear descriptions of
their respective service areas so as to minimize any risks of
antitrust violations, but their understanding was to discour-
age the physician providers of one plan from establishing
practices in the service area of the other plan. Based on
these findings, the Court of Appeals for the Seventh Circuit
upheld the jury’s determination that the defendants had
engaged in a market allocation.!38

Monopolization
Section 2 of the Sherman Act prohibits monopolization,
attempts to monopolize, and conspiracies to monopolize.!3?
Section 2, by its terms, does not prohibit monopoly. The
antitrust laws promote competition. As a result of competi-
tion a successful competitor may achieve a monopoly in a
particular market. To declare such a result illegal seems
unfair and illogical.'40

The Supreme Court has suggested that a monopoliza-
tion offense has two elements: “(1) the possession of
monopoly power in the relevant market and (2) the willful
acquisition or maintenance of that power as distinguished
from growth or development as a consequence of a supe-
rior product, business acumen, or historic accident.”!4!

Determination of the existence of the first element
may be complicated. Monopoly power has been defined
by the courts as the “power to control prices or exclude
competition.”!¥2 Although the Supreme Court has sug-
gested that monopoly power may be inferred from a pre-
dominant share of the relevant market, substantial
question remains as to what constitutes a “predominant
share” and how the “relevant market” should be
defined.14314¢ Qver time, the calculation of market share
and the definition of the relevant market have become
much more sophisticated.!4>
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The second element of monopolization—the willful
acquisition or maintenance of monopoly power—may be
similarly elusive. In United States v. Aluminum Co. of
America the court suggested that by embracing new oppor-
tunities and anticipating the need for new capacity Alcoa
had monopolized the market for aluminum ingot.'*¢ More
recently the courts appear to require something more than
behavior motivated by legitimate business purposes to
support a charge of monopolization.!#’

The offense of attempt to monopolize generally requires
the proof of three elements: (1) specific intent to control
prices or to exclude competitors, (2) predatory conduct
directed to accomplishing this purpose, and (3) a danger-
ous probability of success.!® Precise definition of conduct
that satisfies these elements has proven to be controversial
and complex.!#

In Delaware Health Care, Inc. v. MCD Holding Co., Delaware
Health Care (DHC), a provider of home care, brought an
antitrust action against MCD Foundation and its sub-
sidiaries, asserting that before the formation of Infusion
Services of Delaware (ISD), a subsidiary of MCD Foundation,
discharge planners of MCD’s subsidiary hospitals recom-
mended home care providers to patients on an informal
rotating basis.!>® When ISD was formed, however, this
informal rotation process was dismantled, and the defen-
dant hospitals issued a directive to channel patients only
to ISD. In addition, ISD was given exclusive access to
patients in defendant hospitals’ rooms to solicit business.
As a result, ISD quickly gained a substantial share of the
home infusion therapy market in the county where DHC
and 13 other home care providers operated. DHC alleged
two specific methods by which defendants had attempted
monopolization. First, MCD Foundation “leveraged” its
monopoly in the hospital market to extend its monopoly
into the home health care market. Second, defendant hos-
pitals denied DHC access to an “essential facility,” the home
care patients already discharged or about to be discharged
from the defendant hospitals, and those patients’ records.
In response, MCD Foundation and the other defendants
moved for summary judgment.!s!

With respect to the “leveraging” claim, the District
Court for the District of Delaware started by analyzing the
defendants’ monopoly power in the “upstream” hospital
market. Without monopoly power in the hospital market,
there could be no illegal leveraging of the downstream
home care market. Because the parties agreed that the rel-
evant upstream product market was inpatient hospital
services, the court turned its attention to the determination
of the proper geographic market, noting that “[t|he geographic
market must be broad enough that consumers would be
unable to switch to alternative sellers in sufficient numbers
to defeat an exercise of market power.”'5? Rejecting the
defendants’ argument that DHC failed to define the rele-
vant market according to the “standard methodology” of
the DOJ Merger Guidelines by considering the crucial for-
ward-looking component that asks what patients would do
in the event of a price increase, the court found that the
Elzinga-Hogarty (E-H) test analyzing the flow of consumers
in and out of the proposed market may be proper because
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a reasonable juror could conclude that consumers of health
care would not choose to leave their local hospital market
as a result of a price increase.'>® Moreover, the court held
that MCD Foundation and its subsidiary hospitals’ 62%
share of the market, together with other evidence, could
prove that the defendants possessed monopoly power in
the particular geographic market. However, to succeed on
the leveraging claim, DHC also had to prove that the use
of the defendants’ monopoly power in inpatient hospital
services had resulted in “actual or threatened” monopoly
power in the home infusion therapy market. It was this
element that the court held DHC had failed to establish.
According to the court, the information that 75.9% of
ISD’s patients are residents of the county does not by
itself define the county as the geographic market. To
define that market, DHC must consider all home infu-
sion therapy services produced in the county. Moreover,
the court opined that the home therapy market could
not be properly analyzed using the E-H test. The prong of
the E-H test that measures the percentage of the goods or
services produced outside the market that were pur-
chased by consumers within the market does not aid the
analysis of the geographic market because the home care
services are always produced in the consumer’s resi-
dence. Consequently the court granted the defendants’
motion for summary judgment on the illegal leveraging
claim.!54

With respect to the “essential facility” claim, the court
found that, even accepting DHC'’s alleged inability to gain
referrals for the defendant hospitals’ patients as true, other
sources of business for DHC existed in a sufficient amount
that the patient discharge and referral process at defendant
hospitals could not be considered an “essential facility.”
Given the availability of these other sources of business
within DHC'’s service area, the access to the defendant
hospitals’ patient discharge process could not be deemed
vital to DHC’s competitive viability, and the denial
of such access would not necessarily inflict a severe hand-
icap that threatened to eliminate competition in the
market. Accordingly the court held that DHC's evidence
was insufficient to survive summary judgment on its essential
facility claim.!%>

In the context of health care the most common instance
of alleged monopolization is the situation in which a hos-
pital with monopoly power is acting to maintain that
power and to avoid competition.!>® Similarly an associa-
tion of all or most physicians of a given specialty in a rele-
vant market could support a finding of monopoly power in
support of an allegation of monopolization.!>” In particular
contexts an HMO, PPO, or other provider organization
could face monopolization allegations.

Mergers

Mergers between business entities are generally evaluated
under Section 7 of the Clayton Act.!’® Section 7 prohibits
mergers in which the effect may be “substantially to lessen
competition, or to tend to create a monopoly” in an activ-
ity “affecting commerce in any section of the country.”!
The purpose of Section 7 is to reach incipient problems of
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monopoly, and hence the rather broad language of the
statute.

Section 7 applies to the acquisition of stock or assets of
any person by any other person. It is clear that the term
person includes corporations and unincorporated business
enterprises and that the section applies to partial acquisi-
tions of assets.!%101 Section 7 may apply to joint ventures,
as well as to more complete integration of business
resources.'¢? The determination of whether an acquisition
or merger substantially lessens competition or tends to cre-
ate a monopoly has generated enormous controversy. In
applying Section 7, the Supreme Court has engaged in
increasingly rigorous structural analyses of the effect of the
transaction on competition.!®® This trend also has been
true of merger analysis undertaken by the FTC.164

The merger guidelines issued by the DOJ in 1968 and
substantially revised in 1982 and 1984, and subsequently
revised and issued jointly with the FTC in 1992, have been
exceptionally useful and influential in advancing the
analysis of the competitive effect of mergers. The merger
guidelines provide a structured approach to defining rele-
vant product and geographic markets.!6>1% The merger
guidelines use the Herfindahl-Hirschman index to measure
market concentration and provide an outline of enforce-
ment policy for different levels of and increases in market
concentration.!6’

The earliest merger cases brought in the health care
context involved for-profit hospitals.!%® More recently, the
enforcement agencies have ceased to distinguish between
nonprofit and for-profit hospitals in challenging merg-
ers.'® Hospitals represent one of the largest economic enti-
ties engaged in the provision of health care services, and
the consolidation of hospitals has elicited the interest of
antitrust enforcement authorities. Whether the developing
merger activities of other types of health care providers will
elicit the same interest remains to be seen.

The Statements of Antitrust Enforcement Policy in
Health Care, revised and reissued by the DOJ and the FTC
in 1996, address the issue of mergers among hospitals.!70
Statement 1 provides a safety zone for mergers “between
two general acute care hospitals where one of the hospitals
(1) has an average of fewer than 100 licensed beds over the
three most recent years, and (2) has an average daily inpa-
tient census of fewer than 40 patients over the three most
recent years,” and the hospital has been in operation for
longer than 5 years.!”! The DOJ and FTC recognize that a
hospital qualified for safety zone protection is often the
only hospital in a relevant market and is unlikely to achieve
the efficiencies that larger hospitals enjoy. A merger involv-
ing such a hospital is unlikely to have a substantial anti-
competitive effect.1”?

Outside of the safety zone, hospital mergers are evalu-
ated under the 1992 Merger Guidelines. The Statements
recognize that “[m]ost hospital mergers and acquisitions
do not present competitive concerns.”'”® This statement
suggests that the government enforcement agencies might
take a less strict approach in analyzing hospital mergers
than mergers in other industries. For example, approxi-
mately 229 hospital mergers occurred between 1987 and
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1991, and the federal antitrust enforcement authorities
investigated only 27 and challenged only 5.174In 2004 the
enforcement agencies reported that “the Agencies and
state enforcers have lost all seven hospital merger cases
they have litigated since 1994.”175

ENFORCEMENT

The federal antitrust laws are enforced by the DQJ, the
FTC, and private persons. In addition, state attorneys gen-
eral have authority under Section 4C of the Clayton Act to
bring federal antitrust actions as parens patriae on behalf
of the citizens of a state.!’¢ The attorneys general also
represent their states as private parties to an antitrust
action and enforce antitrust laws enacted by their state
legislatures.

On the federal level, the Antitrust Division of the DOJ is
responsible for enforcing the Sherman Act and the Clayton
Act through either civil or criminal prosecutions. The FTC
is mainly charged with the enforcement of the FTC Act and
has concurrent jurisdiction with the Antitrust Division
over some sections of the Clayton Act.

Any person or entity that has been injured by conduct
in violation of the antitrust laws may bring a lawsuit under
Section 4 of the Clayton Act for treble damages, costs of suit,
and attorney’s fees. To maintain such a private antitrust
cause of action, a plaintiff must demonstrate (1) that it has
suffered an injury (2) to business or property by (3) the vio-
lation of an antitrust law.!’7 Over the years, the Supreme
Court has required that the injury suffered by a private
party be an “antitrust injury.” That is, the injury suffered
by a private person must be a type of injury that “the
antitrust laws were intended to prevent and that flows
from that which makes the defendants’ acts unlawful.”!”8
Only after establishing an “antitrust injury” may a plain-
tiff proceed to the liability and damage issues in a private
lawsuit.

DEFENSES

State Action Exemption

There are a number of defenses or exemptions from liabil-
ity under the antitrust laws. Although some of these
exemptions are the result of action by Congress creating
a specific statutory exception to the application of the
antitrust laws, perhaps the most important—the state
action exemption—was created by judicial decision.

The state action exemption is grounded on the principle
of federalism. A state may choose to displace competition
in the provision of certain goods or services within its bor-
ders and to replace market control with state regulation. As
long as this action by the state qualifies under the state
action exemption, private parties are protected from liability
under the federal antitrust laws for acting in compliance
with this state mandate.

The state action exemption was initially articulated by
the Supreme Court in Parker v. Brown.17® At issue in Parker
was whether a raisin marketing program that had the effect
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of restricting production and maintaining prices but was
created by state legislation was in violation of federal
antitrust laws. In refusing to rule against the state program,
the Supreme Court noted:

We find nothing in the language of the Sherman Act or in
its history which suggests that its purpose was to restrain a
state or its officers or agents from activities directed by its
legislature. In a dual system of government in which under
the Constitution, the states are sovereign, save only as
Congress may constitutionally subtract from their author-
ity, an unexpressed purpose to nullify a state’s control over
its officers and agents is not lightly to be attributed to
Congress.180

In a number of cases decided since Parker v. Brown, the
Supreme Court has elaborated on the state action exemp-
tion.'®! In California Liquor Dealers v. Midcal Aluminum Inc.
the Supreme Court suggested a two-pronged test for deter-
mining whether a state regulatory scheme is exempted
from the federal antitrust laws.182 First, the restraint must
be clearly articulated and affirmatively expressed as state
policy.’® Second, the anticompetitive conduct must be
actively supervised by the state.!84

Most recently the Supreme Court has reaffirmed the
two-prong Midcal test as the appropriate analytical
approach for evaluating anticompetitive conduct by pri-
vate parties acting pursuant to state statute.'®> The court
also has made clear that the second prong of the Midcal
test is not applicable to municipalities.'® Liability of
municipalities and other political subdivisions for dam-
ages under the antitrust laws has now been clarified by
statute.!8’

The Supreme Court has also clarified the active supervi-
sion prong of the state action exemption. The clarification
was made in the 1992 case FTC v. Ticor Insurance C0.'38 In
the Ticor decision the court described state action immu-
nity as “disfavored” and explained that active supervision
means more than endowing a state agency with the duty
to regulate.!®?

The state action exemption has been raised by defen-
dants in a variety of health-care-related antitrust suits. A
number of state statutes have been suggested as a basis for
the state action exemption, including state certificate of
need statutes, state statutes mandating physician peer
review, and state authorization of municipal- and county-
owned hospitals to grant or deny physician privi-
leges.1?0-192 The lower courts have engaged in substantial
debate as to whether a state statute constitutes a clearly
articulated and affirmatively expressed state policy to displace
competition and whether there is adequate state supervision
to satisfy the Midcal test.

Explicit and Implied Exemption

The antitrust statutes are subject to any limits and exemp-
tions that Congress chooses to place upon them. Over the
years, Congress has enacted a number of specific exemptions
to the antitrust laws.1?3
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In 1986, in response to the decision in Patrick v. Burget,
Congress enacted the Health Care Quality Improvement
Act.1?419 This statute provides a general immunity from
damages under the antitrust laws for physicians engaging
in professional peer review.'% In addition, any person pro-
viding information to a professional review body regarding
the competence or professional conduct of a physician is
given immunity from damages under state or federal
law.197198 In the event that a suit is brought against a per-
son engaging in professional peer review and is unsuccess-
tul, the statute imposes liability on the person bringing the
suit for the costs of suit, including a reasonable attorney’s
fee, if the claim of the person bringing suit was frivolous,
unreasonable, without foundation, or in bad faith.'%°

In 2004, Congress passed legislation explicitly exempt-
ing from the coverage of the antitrust laws sponsoring,
conducting, or participating in the medical school gradu-
ate residency matching program.?? The statute specifically
notes that it is not intended to exempt an agreement fix-
ing the amount of stipends or other benefits provided to
medical students.?0!

In addition to the specific exemptions noted, there are
express exemptions to aspects of the antitrust laws in the
statutes establishing federal regulatory schemes for partic-
ular industries. These exemptions are generally specific and
limited in scope.??

A more difficult question is generated when Congress
has not enacted a specific statutory exemption to the
antitrust laws but has entrusted authority over certain mat-
ters in an industry to a regulatory agency. The question
becomes whether Congress has by implication created an
exemption from the antitrust laws. In general, implied
exemptions from the antitrust laws are disfavored by the
courts and are found only when there is a clear conflict
between the antitrust laws and other federal statutes.?3

In the context of health care the Supreme Court has
refused to find an implied exemption from the antitrust laws
in federal health planning legislation.?** In National
Gerimedical Hospital, Blue Cross defended against a charge of
anticompetitive conspiracy as a result of denying a hospital
participating status by arguing that it was acting pursuant to
the local Health System Agency (HSA) plan and furthering
the purposes of the National Health Planning and Resources
Development Act (NHPRDA) of 1974.29 The Supreme Court
concluded that in light of the strict approach taken in eval-
uating the claims of implied exemption to the antitrust laws,
Blue Cross would remain subject to the antitrust laws in this
case. The court was not persuaded that there was a clear
repugnancy between the NHPRDA and the antitrust laws, at
least not on the facts of this case.2%® The court left open the
possibility that an implied exemption from the antitrust
laws might be found in other factual contexts in the health
care industry, specifically for activities necessary to make the
federal health planning legislation work.2”

Noerr-Pennington Doctrine

The courts have created an exemption from the antitrust
laws for conduct by private parties intended to influence
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governmental action by the legislative, judicial, or execu-
tive branches. This exemption is known as the Noerr-
Pennington doctrine, drawing its name from two U.S.
Supreme Court cases wherein the court discussed the
defense.?® The underlying purpose of the Noerr-
Pennington doctrine is to protect the right of citizens to
petition government and to ensure that government’s
access to information about the desires of citizens remains
unimpaired by the threat of liability under the antitrust
laws.2% Although the Noerr-Pennington doctrine is avail-
able to protect persons genuinely undertaking to influence
governmental action, it is not available where the conduct
is “a mere sham to cover what is actually nothing more
than an attempt to interfere directly with the business rela-
tionships of a competitor.”210

Appeals to certificate of need agencies and to physician
licensing boards are types of conduct that may be subject
to Noerr-Pennington protection unless subject to the sham
exception just noted.?!! Hospital peer review committees
have not been recognized as governmental agencies for
purposes of the Noerr-Pennington doctrine.?!? Unilateral
or joint action that does not take the form of an appeal to
a governmental decision-maker is not accorded protection
under Noerr-Pennington.?!3

ROBINSON-PATMAN ACT

The Robinson-Patman Act prohibits vendors from sell-
ing at discriminatorily low prices (i.e., prices not gener-
ally available to other customers).?'* The act has been
sharply criticized by most commentators and is not
generally enforced by federal enforcement agencies.?!®
The statute forbids price discrimination by vendors
among their purchasers so as to lessen competition.
However, an amendment to the Non-Profit Institutions
Act exempts a variety of institutions, including non-
profit hospitals, but only on supplies purchased for the
institution’s “own use.”?'® Customarily, nonprofit hos-
pitals have paid less for drugs than the corner pharmacy,
with the buyer and seller being protected by the statutory
exemption.

In Abbott Laboratories v. Portland Retail Druggists
Association, “for their own use” was interpreted as apply-
ing to hospital purchases of drugs dispensed for admitted
patients, emergency department clientele, patients about
to be discharged, some patients receiving outpatient
treatment, and for personal use of employees, students,
and physicians but not for walk-in customers.?!” This
exemption has also been applied to purchases of drugs
by a nonprofit HMO for resale to its members.?!®
Although the potential liability in damages for defen-
dants in antitrust actions should not be taken lightly, in
the health care field it appears that these suits are more
likely to be pursued as a threat to alter the defendants’
conduct than with the expectation of recovering a judg-
ment. Thus far, recoveries have been uncommon among
reported cases.
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RECENT DEVELOPMENTS
IN ANTITRUST AND HEALTH
CARE REFORM

In recognition of the substantial structural change occur-

ring in the health care industry, the DOJ and the FTC

issued Statements of Antitrust Enforcement Policy in

Health Policy (initially in 1993 and revised and reissued in

1996), regarding mergers and joint activities in the health

care sector.?!” The statements of antitrust enforcement pol-

icy are an extraordinary and unprecedented effort by

antitrust enforcement agencies to provide guidance to par-

ticipants in the health care industry. The statements pro-

vide guidance in the following nine areas:

1. Hospital mergers.

2. Hospital joint ventures involving expensive medical
equipment.

3. Hospital joint ventures involving specialized clinical or
other expensive health care services.

4. Providers’ collaboration to provide non-fee-related
information to purchasers of health care services.

5. Providers’ collaboration to provide fee-related informa-
tion to purchasers of health care services.

6. Provider exchanges of price and cost information.

. Joint purchasing arrangements among health care

providers.

8. Physician network joint ventures.

9. Multiprovider networks.

The statements issued by the federal antitrust enforce-
ment agencies include antitrust safety zones in seven of the
nine areas. Conduct will not be challenged absent extraor-
dinary circumstances when it falls within one of these
zones.

Several of the statements rely on a four-step rule-of-reason
analysis for health care joint ventures that fall outside the
safety zones defined by the agencies. The first step in this
process is to define the relevant market. Typically, doing so
involves the identification of the service being produced
by the joint venture. The second step is to evaluate the
competitive effects of the venture. This step begins with an
examination of the structure of the relevant market and
continues with an analysis of whether the joint venture
restricts competitive activity among health care providers
participating in the venture. In the event that it is deter-
mined that the venture has anticompetitive effects, it will
be necessary to undertake the third step in the process and
evaluate the impact of procompetitive efficiencies likely to
be generated by the venture. This step includes the balancing
of procompetitive efficiencies against the anticompetitive
effects of the venture. Any venture in which the anticom-
petitive effects predominate will not survive this step of
the analysis. The fourth step is the evaluation of collateral
agreements that are likely to restrict competition to ensure
that these collateral agreements are reasonably necessary
to achieve the procompetitive efficiencies to be generated by
the venture. This description of the rule-of-reason analytical
approach reflects a refinement of judicial approaches and

N

— O



Ch08-A03753

12/4/06 5:05 PM Page 61

is likely to be drawn on by judges and attorneys faced with
making such an analysis.

In July 2004, the FTC and DOJ jointly issued a 361- page
report entitled Improving Healthcare: A Dose of Competition.??°
This report is the culmination of a two-year project which
included 27 days of joint hearings in 2003 and a workshop
sponsored by the FTC in 2002. The report is characterized
as a response to skeptics who believe that health care is not
subject to the normal rules of competition that apply in
other sectors of the economy.??! In the words of the Report,
it “identifies concrete steps to improve competiton in the
health care marketplace, and improve the application of
competition law to health care.”???

The report makes a number of important recommenda-
tions. States are encouraged to decrease barriers to entry to
health care markets, including reconsidering certificate of
need legislation, which in the opinion of the enforcement
agencies is likely to have significant anticompetitive risks
and uncertain economic benefits. Both state and federal
governments are urged not to enact legislation allowing
independent physicians to bargain collectively. Despite the
perception of disparities in bargaining power between pay-
ors and providers, the report concludes that “the available
evidence does not indicate that there is a monopsony
power problem in most health care markets” and recom-
mends against allowing providers to exert countervailing
power.?3 The report urges purchasers and providers to con-
tinue to experiment with providing incentives to providers
to lower costs and improve quality and to encourage
consumers to seek lower prices and higher quality.?**
Governments are encouraged to consider carefully the impact
of mandates on competition and the cost of health insur-
ance and to examine the role of subsidies in health care
markets.??5

While the report makes some useful recommendations,
it sets forth no strategy to put these recommendations into
place. All available evidence suggests that consolidations,
mergers, and restructuring driven primarily by market
forces will continue in the health care industry for the fore-
seeable future. These changes will generate significant
antitrust questions in this field for many years to come.

Endnotes

1. Northern Pacific Railway v. United States, 356 U.S. 1, 4-5 (1958).

2. Standard Oil adopted the trust format in 1879, and this action
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Patrick, 486 U.S. 94 (1988).
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Id. at 541-543.
Id. at 544-546.

Id. at 547-548. It should be noted that the Supreme Court has
recently questioned the viability of the “essential facility” theory.
See Verizon Communications, Inc. v. Law Offices of Curtis V.
Trinko, LLP, 540 U.S. 398, 411 (2004) (“We have never recog-
nized such a doctrine, [citations omitted], and we find no
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See, e.g., Weiss, 745 F. 2d at 825, cert. denied, 470 U.S. 1060
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at 887 (30% market share does not constitute monopoly power).

Allegations of monopolization, inter alia, by the attorney gen-
eral of the State of Maine against an association of anesthesi-
ologists in Portland, Maine, resulted in a consent decree
restricting the practices of that association. State of Maine v.
Anesthesia Professional Ass’n, Maine Superior Court, Consent
Decree, June 12, 1984. In Bhan v. NME Hospitals, Inc., 772 F. 2d
1467 (9th Cir. 1985) a nurse anesthetist alleged violations of
§81 and 2 of the Sherman Act by anesthesiologists and a hos-
pital acting in combination to deny access to the hospital to
nurse anesthetists.
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U.S.C. §45, which incorporates the provisions of Section 7.
Stanley Works v. FTC, 469 F. 2d 498, 499 n. 2 (2d Cir. 1972),
cert. denied, 412 U.S. 28 (1973).

15 U.S.C. §18.

15 US.C. §12. In regard to asset acquisitions, the acquiring
party must be subject to the jurisdiction of the FTC. For dis-
cussion of this point, see Miles and Philip, Hospitals Caught in
the Antitrust Net: An Overview, 24 Duquesne L. Rev. 489, 664
(1985), and see FTC v. University Health Inc., 938 F. 2d 1206
(11th Cir. 1991) and U.S. v. Rockford Memorial Hospital, 898 F.
2d 1278 (7th Cir. 1990).

5 U.S.C. §18.
United States v. Penn-Olin Chemical Co., 378 U.S. 158 (1964).

Compare United States v. Von’s Grocery Co., 384 U.S. 270 (1966),
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See, e.g., Hospital Corporation of America, 3 Trade Reg. Rep.
(CCH) 122, 301 (FTC Oct. 25, 1985); American Medical International,
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1992 Horizontal Merger Guidelines, 57 Fed. Reg. 41552 (Sept.
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Id. at §§ 1.1, 1.2.

The Herfindahl-Hirschman index (HHI) is the sum of the
squares of the individual market shares of all the firms judged
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1000 in a postmerger market generally is considered uncon-
centrated, whereas an HHI above 1800 generally is considered
highly concentrated. An HHI between 1000 and 1800 will be
reviewed with emphasis on the increase in the HHI caused by
the merger and other factors. This statement is a summary
explanation of the process followed under the Merger
Guidelines and reference to the Merger Guidelines is strongly
recommended.

See Hospital Corporation of America v. FTC, 807 F. 2d 1381 (7th
Cir. 1986), cert. denied, 481 U.S. 1038 (1987); American Medical
International, 3 Trade Reg. Rep. (CCH) 122, 170 (FTC July 2,
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of the Department of Justice and the Federal Trade Commission,
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See Statement of Charles A. James, Acting Assistant Attorney
General, Antitrust Division, to the Joint Economic Committee
of the House-Senate Subcommittee on Investment, Jobs and
Prices, June 24, 1992.

Id. at 13.
15 U.S.C. §15c.

See Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477
(1977).

Id. at 489.
Parker v. Brown, 317 U.S. 341 (1943).
Id. at 350.

See, e.g., Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975);
Cantor v. Detroit Edison Co., 428 U.S. 579 (1976); Bates v. State
Bar of Arizona, 433 U.S. 350 (1977).

California Retail Liquor Dealers Ass’n v. Midcal Aluminum Inc.,
445 U.S. 97 (1980).

Id. at 10S.
Id.

See Patrick v. Burget, 486 U.S. 94 (1988); see also Southern Motor
Carriers Rate Conference v. United States, 471 U.S. 48 (19895). In
Southern Motor Carriers the court rejected the contention that
to gain the benefit of the state action exemption the anticom-
petitive conduct of the private party must be compelled by the
state statute.

Town of Hallie v. City of Eau Claire, 471 U.S. 34 (1985).

Local Government Antitrust Act of 1984, Pub. L. 98-544,
October 24, 1984, 15 U.S.C. §§34-36.

504 U.S. 621 (1992).
Id. at 636.

See, e.g., State of North Carolina ex rel. Edmisten v. P.I.A. Asheville,
Inc., 740 F. 2d 274 (4th Cir. 1984), cert. denied, 469 U.S. 1070
(1985).

See, e.g., Marrese v. Interequal, Inc., 748 F. 2d 373 (7th Cir. 1984),
cert. denied, 472 U.S. 1027 (1985); Quinn v. Kent General
Hospital, Inc., 617 E. Supp. 1226 (D.C. Del. 1985).

See, e.g., Coastal Neuro-Psychiatric Associates v. Onslow County
Hospital Authority, 607 F. Supp. 49 (D.C.N.C. 1985).

15 U.S.C. §17 (labor organizations); 15 U.S.C. §§1011-1015
(business of insurance: McCarran-Ferguson Act). See Union
Life Insurance Co. v. Pireno, 458 U.S. 119 (1982); Group Life &
Health Ins. Co. v. Royal Drug Co., 440 U.S. 205 (1979); St. Paul
Fire & Marine Ins. Co. v. Barry, 438 U.S. 531 (1978); 15 U.S.C.
§17; 7 U.S.C. §§291-292 (agricultural cooperatives: Capper-
Volstead Act); 15 U.S.C. §521 (fishery associations: the
Fisheries Cooperative Marketing Act); 15 U.S.C.
§§1801-1804 (joint newspaper operating agreements: the
Newspaper Preservation Act); 15 U.S.C. §§3501-3503 (intra-
brand territorial restrictions on soft drink franchisees: the
Soft Drink Interbrand Competition Act of 1980); 15 U.S.C.
§638(d)(1), (2) (small business programs for research and
development); 15 U.S.C. §§640, 2158 (national defense-
related agreements); and 15 U.S.C. §§62, 4001-4021 (Webb-
Pomerene Act, Export Trading Company Act of 1982) (joint
exporting agreements).

Patrick, 486 U.S. 94 (1988).
42 US.C. §§11101-11152.
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The professional review action must meet the standards set
forth in 42 U.S.C. §11112(a). This immunity may be lost if a
health care entity fails to report information as required by
the statute. 42 U.S.C. §11111(b).

Professional review body is defined at 42 U.S.C. §11151(11). It
includes a health care entity conducting professional review
and any committee of a health care entity or of a medical staff
of such an entity conducting such review when assisting the
governing body of the institution.

Immunity is not provided if the information is false and the
person providing it knew it was false. 42 U.S.C. §11111(a)(2).

42 US.C. §11113.

See Pension Funding Equity Act of 2004, §207, Pub. L. No.
108-218, Sec. 1, 118 Stat. 596 (2004).

Id. at §207(b)(2).

See, e.g., The Reed-Bullwinkle Act, 49 U.S.C. §10706 (joint rate

filings with ICC by carriers); the Shipping Act of 1916, 46 U.S.C.
§§813a, 814 (rate agreements between maritime carriers).

See, e.g., United States v. National Association of Securities Dealers,
422 U.S. 694 (1975); United States v. Philadelphia National Bank,
374 U.S. 321 (1963); Silver v. New York Stock Exchange, 373 U.S.
341 (1963).

See National Gerimedical Hospital v. Blue Cross, 452 U.S. 378
(1981).

42 U.S.C. §3001 (National Health Planning and Development
Act of 1974).

452 U.S. at 391.
Id. at 393 n. 18.

Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc.,
365 U.S. 127 (1961); United Mine Workers v. Pennington, 381
U.S. 657 (1965).

Noerr Motor Freight, 365 U.S. at 137.
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Id. at 144; see also Professional Real Estate Investors Inc. v. Columbia
Pictures Industries, Inc., 508 U.S. 49 (1993); City of Columbia v.
Omni Outdoor Advertising, Inc., 499 U.S. 365 (1991); California
Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 513 (1972).

See, e.g., Hospital Building Co., 691 F. 2d at 687-688; Feminist
Women’s Health Center v. Mohammad, 586 F. 2d 530, 542-547
(5th Cir. 1978).

Feminist Women’s Health Center, 586 F. 2d at 544.

Virginia Academy of Clinical Psychologists v. Blue Shield of
Virginia, 624 F. 2d 476, 482 (4th Cir. 1980), cert. denied, 450
U.S. 916 (1981).

Robinson-Patman Antidiscrimination Act, ch. 592, §1-4, 49
Stat. 1526, 15 U.S.C. 13, 13a, 13b, 21a, 13c (1936).

See Herbert Hovenkamp, Federal Antitrust Policy: The Law of
Competition and Its Practice §14.6 (3d ed., West Publishing Co.,
2005).

Non-Profit Institutions Act, ch. 283, 52 Stat. 446, 15 U.S.C.
13c (1938).

Abbott Laboratories v. Portland Retail Druggists Ass’n, 425 U.S. 1
(1976).

De Modena v. Kaiser Foundation Health Plan, Inc., 743 F. 2d 1388
(9th Cir. 1984), cert. denied, 469 U.S. 1229.

1996-4 Trade Reg. Rep. (CCH), §13,153. In the 1996 revised
statements the agencies elaborated on their discussion in two
critical areas—physician and multiprovider networks.

Improving Healthcare: A Dose of Competition, July 2004 (avail-
able at www.usdoj.gov).

Id. at Executive Summary, p. 1.

Id. at Executive Summary, p. 27.

Id. at Executive Summary, p. 26.

Id. at Executive Summary, p. 19.

Id. at Executive Summary, pp. 21, 22.
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