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INFORMED CONSENT AND INFORMED REFUSAL IN OKLAHOMA

Justice Marian P. Opala, Supreme Court of the State of Oklahoma; And S. Sandy Sanbar, MD, PhD, JD, FCLM

INFORMED CONSENT issue is frequently incorporated
into medical negligence lawsuits.! For decades, physicians,
lawyers, courts, and scholars have struggled trying to elucidate
the standard for determining when a patient’s consent is
truly *“informed.”? There is a need for a “workable balance”
between “two competing values: (1) the ethical value of patient
autonomy and (2) the medical ethic of beneficence,” which are
the natural byproducts of informed consent law.?

INFORMED REFUSAL is a medico-legal concept whereby a
person can be said to have given refusal to an intervention based
upon an understanding of the facts and of the implications of
not following a recommended diagnostic or therapeutic action.
Informed refusal is linked to the informed consent process, as
a patient has a right to consent, but also may choose to refuse.
The individual needs to be in possession of the relevant facts
as well as of his reasoning faculties, such as not being mentally
retarded or mentally ill and without an impairment of judgment
at the time of refusing. Such impairments might include illness,
intoxication, drunkenness, using drugs, insufficient sleep,
and other health problems. In cases where an individual is
considered unable to give informed refusal, another person
{guardian) may be authorized to give consent on their behalf.
The concept grew out of and is similar to that of informed
consent, but much less commonly used and applied. In the
United States, informed refusal is recognized in certain state
laws, as in California, Nevada, Vermont, and Michigan, as well
as in various court decisions.

As applied in the medical field, a physician has made an
assessment of a patient and finds a specific test, intervention, or
treatment is medically necessary. The patient refuses to consent
to this recommendation. The physician then needs to explain
the risks of not following through with the recommendations
to allow the patient to make an informed decision against the
recommendation, While in the past documentation of refusal of
treatment has not been important, the widespread use of
managed care, cost containment processes, as well as increased
patient autonomy have created a situation where documented
“informed refusal” is viewed as becoming more important.
When refusal of treatment may result in significant damage or
death, the interaction needs to be documented to protect the care
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giver in a potential later litigation against the allegation that
the recommendation was either not made or not understood.
On occasion, a patient will also refuse to sign the “informed
refusal” document, in which case a witness would have to
sign that the informed process and the refusal took place. The
pregnant patient represents a specific dilemma in the field of
informed refusal as her action may result in harm or death to
the baby, a third person. Ethicists disagree on how to handle
this situation. :

THE PHYSICIAN’S LEGAL

OBLIGATION IN INFORMED REFUSAL

The requirement to point out potential health risks to those
refusing a recommended treatment or test was made clear in
a California court case several years ago. The lawsuit was
brought by the family of a woman who repeatedly refused her
doctor’s advice to have pap smears. Eventually, she died of
cervical cancer. Her family sued the physician, saying she did
not understand that cervical cancer could go undiagnosed in the
absence of pap tests. The patient’s noncompliance was well-
documented by the physician, and the case was dismissed.

In another case, Truman v. Thomas,® the California
Supreme Court held that physicians are responsible for making
sure patients are aware of all significant risks that could
result from noncompliance, In Truman, the court reviewed
the patient’s right to refuse treatment, and the physician’s
corresponding duty of care, as follows:

“If a patient indicates that he or she is going to decline a
risk-free test or treatment, then the doctor has the
additional duty of advising [the patient] of all material risks
of which a reasonable person would want to be informed
before deciding not to undergo the procedure. On the other
hand, if the recommended test or treatment is itself
risky, then the physician should always explain the potential
consequences of declining to follow the recommended
course of action.”

The Physicians’ obligation in this regard applies equally to
all tests and procedures, from simple, common ones to the most
complex and unusual. It also applies to a recommendation that
patients see a specialist; physicians must inform patients of the
possible consequences of not getting a consultation.

Documentation in a patient’s medical record should
include the following:

* A notation about the information that the physician

gave the patient concerning the condition and the



S

#

proposed treatment or test. Reasons for the treatment
or test should be noted.

« A notation that the patient was advised of the possible
risks and consequences-including loss of life or limb,
if applicable - of failing to undergo treatment or a test.

+ A notation about the physician’s referral of the patient
to a specialist, including the reasons for the referral
and possible risks of not seeing the specialist. Also
note any attempts to contact the patient afier the
referral to a specialist.

. A notation about the patient’s refusal of the physician’s
treatment/testing plan or advice. This should include
the patient’s signature on a refusal-of-treatment form.
Although such forms are optional, they offer
physicians the strongest protection against claims of a
lack of informed consent. Make sure an independent
witness is present when the patient signs the form,

MAINTAINING AN ONGOING DIALOGUE WITH PATIENT
How would you respond to the following?

A 55-year-old man has a three-month history of chest pain
and fainting spells. As his physician, you feel his symptoms
merit cardiac cathetetization. You explain the potential benefits
and risks to him, and include your assessment of what his
prognosis would likely be without the intervention.

The patient is able to demonstrate that he understands all
of this but refuses the intervention nonetheless. Since he is
competent to make the decision, you have a duty to respect his
choice.

However, you should also explore the patient’s
reasons for refusing treatment and continue discussing your
recommendations with him. You should maintain an ongoing
dialogue concerning:

»  what the testing/treatment entails

+  why it is the recommended course of action

+  the risks and benefits of the proposed testing/treatment

»  therisks of delaying or not having the testing/treatment

* possible alternatives.

Just because patients refuse a particular treatment or test
does not necessarily mean they are incompetent or don’t know
what they’re doing. Refusal to comply can be an important
cautionary flag, one that alerts physicians of the need to take a
close look at their recommendation and at the reasoning behind
the patient’s refusal to follow it.

THE BATTERY THEORY OF INFORMED CONSENT
The concept of informed consent originated in several cases
at the beginning of the 20th century with patients suing their
physicians on a battery theory, claiming they never consented
to the physical touching involved with a procedure.®

In the 1914 seminal case of Schloendorffv. Society of New
York Hospital,® Judge Benjamin Cardozo wrote the majority
opinion firmly establishing the standard which a majority
of jurisdictions would foliow in medical informed consent
negligence cases for the next half century. Judge Cardozo
articulated the standard that every person is vested with a right
to control what shall be done to his own body by stating that:

Every human being of adult years and sound mind has a
right to determine what shall be done with his own body;
and a surgeon who performs an operation on a patient
without his patient’s consent commits assault . . . .
Therefore, unless extenuating circumstances exist, such as
an emergency, ot the patient is unable to provide consent
to a procedure, the physician must refrain from treatment
until the patient consents.

In 1957, the California Court of Appeals recast the
informed consent standard. In Salgo v. Leland Stanford, Jr.
University Board of Trustees,’ the California court addressed
the issue of whether a physician must inform a patient of risks
inherent to a procedure before the patient could truly consent to
the treatment. Justice Bray, writing for the Salgo majority, held
that a physician must disclose in good faith all facts relevant to
the patient’s decision, stating that a physician violates his duty
to his patient and subjects himself to liability if he withholds
any facts which are necessary to form the basis of an intelligent
consent by the patient to the proposed treatment. Likewise, the
physician may not minimize the known dangers of a procedure
or operation in order to induce his patient’s consent.

In 1972, the Supreme Court of California moved away
from the battery theory of informed consent to an action based
in negligence. In Cobbs v, Grant,® the Court held that “this
case constitute[d] a classic illustration of an action that sounds
in negligence.” The Cobbs court sought to distinguish between
relief under the battery theory and the breach of duty to inform
the patient under a negligence theory, by stating:

[Tlhe battery theory should be reserved for those
circumstances when a doctor performs an operation to
which the plaintifi has not consented. When the patient
gives permission to perform one type of treatment
and the doctor performs another, the requisite element of
deliberate intent to deviate from the consent given is present.
However, when the patient consents to certain treatment
and the doctor performs that treatment, but an undisclosed
inherent complication with a low probability occurs, no
intentional deviation from the consent given appears, rather
the doctor in obtaining consent may have failed to meet his
due care duty to disclose pertinent information. In that
situation the action should be pleaded in negligence.

Furthermore, even if there is a minimal inherent risk to
the procedure, the Cobbs court held that the physician is
nonetheless required to explain fully the risks to the patient.

INFORMED CONSENT STANDARDS OF DISCLOSURE
Three distinct standards of disclosure exist in informed consent:
1. The reasonable physician (or professional)
standard:what would a typical physician say about this
intervention? This standard allows the physician
to determine what information is appropriate to
disclose. However, it is probably not enough, since
most research in this area shows that the typical
physician tells the patient very little. This standard
is also pgenerally considered inconsistent with the
goals of informed consent as the focus is on the
physician rather than on what the patient needs to
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At the trial court, the jury entered a verdict in favor of
the physician/defendant. Although the Supreme Court of
Oklahoma found that the trial court gave sufficiently broad jury
instructions regarding a physician’s duty to disclose, the Scott
court formally recognized the doctrine of informed consent. The
court also established the foundational elements that a patient/
plaintiff must prove in order to maintain an action against a
physician/defendant for failure to obtain an informed consent
before a medical procedure, The Scotf court held that a patient/
plaintiff suing under an informed consent theory must allege
and prove:

1. Defendant physician failed to inform him adequately
of a material risk before securing his consent to the
proposed treatment;

2. 1fhe had been informed of the risks he would not have
consented to the treatment;

3. The adverse consequences that were not made known
did in fact occur and he was injured as a result of
submitting to the treatment.

The Scort standard for informed consent significantly
deviates from the Martin court’s suggested standard. The
subjective or individual patient method adopted in Scott
enlarges the category of risks which a physician must inform
the patient about before consent can be truly informed. Under
the Martin professional standard, it would have been sufficient
for a physician to warn the patient of risks customarily disclosed
by other physicians under similar circumstances.

Critics of the Oklahoma standard as defined by the
Supreme Court of Oklahoma in Scott rely on the patient’s
“hindsight and 20/20 vision” which might be clouded by self-
interest.’® Responding to this concern, Justice Doolin of the
Supreme Court of Oklahoma stated that “[a]lthough it may be
said this approach places a physician at the mercy of a patient’s
hindsight, a careful practitioner can always protect himself
by insuring that he has adequately informed each patient he
treats. If he does not breach this duty, a causation problem
will not arise.”” The Supreme Court of Oklahoma adopted the
subjective standard by holding that:

[The scope of a physician’s communications must be

measured by his patient’s need to know enough to enable

him to make an intelligent choice. In other words, full
disclosure of all material risks incident to treatment must
be made. There is no bright line separating the material
from the immaterial; it is a question of fact. A risk is
material if it would be likely to affect the patient’s decision.

When nen-disclosure of a particular risk is open to debate,

the issue is for the finder of facts.

The Scort standard has been followed in at least four
published Oklahoma opinions.'3

SOUTH CAROLINA, MISSISSIPPI AND

OREGON INFORMED CONSENT LAW

Since the Supreme Court of Oklahoma issued the Sco## opinion,
three other jurisdictions, South Carolina (Hook), Mississippi
(Reikes) and Oregon (Arena), have faced the decision of
whether to adopt the subjective method of determining informed
consent'”: and each found Scotf unpersuasive. In 1984, the Court

e —

e ——

of Appeals of South Carolina in Hook v. Rothstein declined to
follow Scott and adopted a reasonable practitioner standard
for informed consent. One year later, the Supreme Court of
Mississippi in Reikes v. Martin rejected the “subjective test” of
Scott, The Reikes court reasoned:
The problem with the subjective test [is] . . . “[s]ince at
the time of trial the uncommunicated hazard has
materialized, it would be surprising if the patient-plaintiff
did not claim that had he been informed of the dangers he
would have declined treatment. Subjectively he may
believe so with the 20-20 vision of hindsight, but we doubt
that justice will be served by placing the physician in
jeopardy of the patient’s bitterness and disillusionment.”
In 1987, the Court of Appeals of Oregon held in Arena v.
Gingrich that a fact finder could discern whether the particular
patient/plaintiff had given an informed consent, using the
objective or reasonable patient method. In rejecting Scott and
the subjective method, the Arena court concluded:
The real question is whether this plaintiff would have
consented if she had been properly informed. Although the
subjective question is the ultimate one, we do not agree
with plaintiff’s and the Scott court’s view that only
evidence about the particular plaintiff’s subjective
reactions and decision can be relevant to that question.
Evidence and arguments about whether other patients
-- hypothetical or real — would have consented under
similar circumstances can assist the factfinder in evaluating
the plaintiffs credibility and in exercising its common sense.
Recognizing that medical malpractice actions based on lack
of consent can well be bootstrapped by plaintiffs’ testimony, the
Oklahoma State Medical Association and the Physician’s Liability
Insurance Company (an Oklshoma physician-owned liability
insurance carrier) urge physicians to utilize consent forms with all
procedures.” Consent forms cannot be the only disclosure to the
patient rather the forms are intended to supplement more specific
discussion about risks and hazards between the physician and the
patient.

NORTH CAROLINA LAW

In 1982, the Supreme Court of North Carolina in McPherson
v Eflis” recognized that a primary flaw with the individual
patient method is that a plaintiff can always testify that a
risk would have been material and would have precluded the
plaintiff from consenting. The MecPherson court observed
that “the only evidence usually available is the plaintiff’s bald
assertion, tempered by hindsight, as to what he would have done
had he known all the facts.” The McPherson court adopted
the subjective or individual patient method. Subsequently,
however, the North Carolina legislature responded by enacting
a statute imposing the objective or reasonable patient standard
for all medical malpractice claims occurring one year after
McPherson?

TEXAS LAW

In 1967, the Supreme Court of Texas adopted the professional
standard for determining when a patient has given an informed
consent. In Wilson v Scott,? the court held that “the plaintiff
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had the burden to prove by expert medical evidence what a
reasonable medical practitioner of the same school and same
or similar community under the same or similar circumstances
would have disclosed to his patient about the risks incident to
a proposed diagnosis or treatment.” The Wilson professional
standard was short-lived.

In 1977, Texas enacted a sweeping medical malpractice
reform package, the Medical Liability and Insurance
Improvement Act (MLIIA), aimed at resolving problems
with medicolegal litigation in its state, including the issue
of informed consent.?* The informed consent sections of the
MLIIA represent a novel means of determining the adequacy
and sufficiency of informed consent. Informed consent actions
in Texas became by legislative fiat actionable negligence
claims:

In a suit against a physician or health care provider
involving a health care liability claim that is based on the
failure of the physician or health care provider to disclose
or adequately to disclose the risks and hazards involved in
the medical care or surgical procedure rendered by the
physician or health care provider, the only theory on
which recovery may be obtained is that of negligence in
failing to disclose the risks or hazards that could have
influenced a reasonable person in making a decision to
give or withhold consent.

This statutory definition resembles the reasonable patient
method adopted by a majority of jurisdictions utilizing a
materiality standard for informed consent. The actual disclosure
requirements in effect codify the professional standard,
because a Disclosure Panel articulates the risks and hazards that
must be disclosed by all physicians and health care providers.
The Disclosure Panel segregates medical procedures into two
disclosure lists. List A consists of procedures that require some
form of disclosure, and the Disclosure Pane! determines the
exact form of disclosure required for each procedure on list
A. List B includes the remaining procedures which may be
administered with no specifically defined disclosure of any
risks or hazards. A written explanation of the procedures on
both lists is published annually in the Texas Register. The
Texas legislature made compliance with the disclosure merely
a rebuttable presumption of informed consent.

In 1983, the Supreme Court of Texas decided Peterson v.
Shields,* wherein a medical malpractice action was brought
by a woman who claimed that her physician failed to inform
her of the risks inherent to a lymph node biopsy. And in 1986,
the Supreme Court of Texas decided Barclay v. Campbell®
In Barkley, the plaintiff brought a medical malpractice action,
claiming that his physician failed to disclose the risks and
hazards inherent to prescribing neuroleptic drugs for treating
mental illnesses. The Court ignored well-settled precedent
from the vast majority of jurisdictions and terminated the
therapeutic privilege for cases involving procedures not
included on Lists A or B of the MLIIA. The court of appeals
held that the physician/defendant had a therapeutic privilege to
refuse disclosure if it might harm the patient. The Supreme
Court of Texas disagreed with the court of appeals and held that
“it was not the legislature’s intent to take away an individual’s
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right to make such decisions for himself just because his
doctor does not believe his patient is reasonable.” The Barclay
court concluded that if a reasonable person could have been
influenced by the disclosure, then the plaintiff was also entitied
to be warned by the disclosure. The court gave no deferencetoa
physician’s judgment. By rejecting the therapeutic privilege for
unclassified procedures, the Barclay court effectively created
by judicial fiat pwe informed consent disclosure standards.

The opinions from the Supreme Court of Texas in Peterson
and Barclay are inconsistent with the MLIA. The Texas
legislature has not revised the MLIIA to clarify the specific
areas discussed in these two cases. Thus, physicians practicing
in Texas must proceed with medical caution when performing
procedures which are on neither Disclosure Panel lists A and B.
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